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PREFACE TO THE FIRST EDITION. 


This report of the trial of Ro^er Casement for high treason, and of the 
appeal to the Court of Criminal Appeal, is based on the transcript of the 
notes taken by the Government shorthand writers each day of the 
proceedings. It is a verbatim i-eport, except for siicli parts of it as are 
of a more or less formal character, Avhere the direct narrative form is 
followed instead of that of question and answer. The report has also had 
the additional advantage of being read by Viscount Reading, the Lord 

Chief Justice, who presided at the trial, and by his colleagues, Mr. Justice 

'£ 

Avory and Mr. Justice Ilorridge. Mr. Justice Darling, who presided at 
the proceedings in the Court of Criminal Appeal, has also read tlie report 
of the judgment of that Court which was delivered by him. The 
Attorney-General, Sir Frederick Smith, has revised the report of his 
speeches. For the photograph of Roger Casement which ajipears as the 
frontispiece of this book the Editor is indebted to Mr. Michael Francis 
Doyle, of the American Bar, who assisted the defence throughout the 
proceedings, both at the trial and in the Court of Criminal Appeal. The 
interest of this photograph is that it was taken in Germany at the time 
when Casement was engaged in the mission whic‘h ^ultimately led him to 
trial and the scaffold. 

Numerous documents and photographs will be found throughout the 
work and in the Appendices, relating to the persons who were en|faged in 
the proceedings, or to things which were produced as evidence at the trial. 
Material of a personal nature relative to Casement which is available at 
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present to a would-be biographer is very scanty. Hardly anything has 
been made ]uiblic except the formal record of his career in the service of 
the British Government, which was set out in the opening speech of the 
Attorney-Gejieral. Perhaps no one so notorious was ever so little knoSirn 
in his private character. Amongst the documents in the Appendices to 
whiclriiV'i'ntion may be drawn are the petitions which were presented by 
numeious ])^bns, animated by various motives, for the commutation of 
the sentence. 'Pur these the Editor is indebted to Mr. Clement K. Shorter. 

It remains only for the Editor to express his thanks to Viscount 
Reading, Lord Chief Justice, and Mr. Justice Darling, who, have accepted 
the joint dedication to them of this record of a famous historic-’trial in 
which they respectively played siich distinguished parts. 

G. H. K. 


The Library, 

Middle Temple, 

t3rd Junty 1917. 
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SIR ROGER CASEMENT. 

INTRODUCTION. 

In fhe latter part of the month of April, 1916, the papers rontained the 
news that Sir Roger David Casement had been arrested by the Irish police 
on the Kerry coast near Tralee Bay, where he had landed with several 
companjojjj, in circumstances indicating an attempt to run men, arms, 
and ammunition with the intention of raising rebellion in Ireland. 
Casement had been employed in the Consular Service for twenty-one 
years, and in August, 1913, he had retired on a pension. In January, 
1911, he had been knighted, and during his career in the Consular 
Service in the Congo and Brazil he had been employed in making 
inquiries into what were known as the Rubber atrocities, and he was in 
consequence very conspicuous in the public view. During all these 
years nothing was known of him to suggest that he was connected with 
any of the popular movements in Ireland. From December, 1914, 
and (luring the early part of 1916 Casement was reported to be moving 
about freely and publicly iu (icrmany, appealing to be treated by 
the German Government as a very privileged person. He was reported, 
too, to have been amongst the Irish soldiers in the prison camp^ in the 
Ruhr, and as having made speeches to them. If the British Govern- 
ment knew how Casement happened to be in Germany, no disclosure was 
made or has at any time been made public. The Government may 
not have received accurate information as to Casement^s proceedings in 
the German camps until in February, 1916, some of the Irish prisoners 
were exxhanged and came home. In view of the events which followed, 
especially the trial for treason which this book records, the remark 
may be made that it was with singular indifference to the interests of 
Sir Roger Casement that the German authorities alhwed the excJiange 
of the very prisoners who could tell the whole story of the happenings 
in Germany. 

For the time being, however, it was sufficiently startling to hear that 
a British subject, and a former official of the Government, could be 
engaged in an enterprise, whatever it might be, which bore on its face the 
ugly look of treachery and treason. Had tiie fulsome letter wffiich Case- 
ment wrote to Sir Edward Grey acknowledging the honour of hioknight- 
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Sir Roger Casement. 

hood heen known at the time of his German enterprise, it would have 
increased the anger and contempt felt for him, though it would certainly 
not have lessened the mystification of his proceedings. 

Such was the person who was arrested in Ii'eland on Good Friday, 
the 21st of^April, 1916. On this 21st of April the British sloop ** Blue- 
bell,” whilst patrolling in the neighbourhood of Tralee, sighted a sus- 
•"picious ship flying the Norwegian ensign, and with Norwegian ensigns 
painted^^'Ji^r sides. The captain of the ** Bluebell ” had taken this 
vessel, whic}\ described herself as the And,” of Bergen, into charge, 
and liad directed her to follow the Bluebell ” to Queenstown. Arrived 
ofi Queenstown, a dramatic scene was enacted. The soi~disant “ And ” 
stor)ped her engines. The “ Bhiel>ell ” went back to her,<-i»’?id when 
about a cable’s length away the crew' of the “ Bluebell ” saw a small 
cloud of white smoke issue from the And.” At the same time two 
^ German ensigns were broken Jit her mast, and two boats were lowered. 
The “ Bluebell ” fired -one round across the bows of the ** Aud,” and 
thereupon the boats hoisted two flags of truce, and ftlio men put up 
their hands. They were then taken prisoners om board the Bluebell,” 
and placed under armed guard. These men were German bluejackets — 
nineteen sailors and three officers. The ‘‘ And ” sank almost immedi- 
ately, and divers found soon afterwards that she had carried a cargo 
of rifles and amitmnition, the rifles being Russian rifles of the 1906 
pattern Oilier even more surprising events quickly succeeded, and threw 
further light on the enter] )rise of Casement and the German cruiser, the 
” Aud.’^' Casement had hardly arrived in England, wliere he had been 
taken in custody, when news arrived from Ireland of the Sinn Fein 
rebellion. Then the connection of things became clear. Casement 
had landed between the 20th and 21st of April; he was evidently expected 
by conspirators wlio were plotting rebellion ; and they were awaiting his 
arrival with the German cruiser carrying the arms and ammunition which 
now lay at the bottom of the sea. On 24th April it was announced in 
Eiiglarid that grave disturbances had broken out in Dublin.” It is 
iruiecessary to do more than remind the reader of the subsequent develop* 
merits^ of the supp session of the rebellion, and of the executing of the 
rebels by courts-martial. Had Casement succeeded in landing himself 
and the cruiser ” Aud,”€ without being intercepted, and had he arrived 
safely amongst his fellow-conspirators with all his German honours thick 
upon him, it is probable that he would have shared their summary 
punislinient, unless, indeed, the British Government had been of opinion 
that in any event it was desii^able in the public interest that the plotting 
of the Q^rman Government with Casement and the Irish rebels should be 
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made manifest by a formal investigation of the Courts in the ordinary 
course of the criminal law. 

On Casement's arrival in England he made to the metropolitan police 
the statement, ** I am Sir Roger Casement, and the only person to whom 
1 have disclosed rny identity is a priest in Tralee, Ireland." After- 
wards, until the 15th May, he was kept in military custody iif the Tower 
of London ; but he was then removed by a warrant issued on the 13th 
May, and was brought to Bow Street Police Station to hear^t^d charge 
which was to be preferred against him. 

The formal charge preferred was that " on the 1st day of November, 
" 1914, and on divers days thereafter, and between that day and the 2l8t 
" day of April, 1916, he " (with a fellow prisoner, Daniel Julien Bailey, 
an IrisH'^dior who had been interned in Germany whilst Casement was 
there) unlawfully, maliciously, and traitorously did commit high 
" treason without the realm of England in contempt of our Sovereign 
" Lord the King and his laws, to the evil example of all others in the like 
" case offending, contrary to the duty of the allegiance of the said Sir 
" Roger Cascmeiii? to our said Sovereign Lord the King, and against the 
form of the statute in such case made and provided." 

* The magisterial inquiry was held at Bow Street on the 15th, 16th, 
and 17th days of May, 191G, and on the last of these days Casement, 
who made no statement, was committed for trial. 

It may j^erhaps be well to state here how and why it was that Case- 
ment, who had been arrested in Ireland, was brought for charge and trial 
to l^iigland. If the reader turns to the trial in the High Court Jie will 
find that, after the verdict of the jury. Casement made a long rhetorical 
statement protesting against the jurisdiction of an English Court and his 
trial by an English jury. He (le^dared that the Court was to him, as an 
Irishman, a foreign Court, and that he had an indefeasible right, as an 
Irishman, if tried at all, to be tried in Ireland by an Irish Court and an 
Irish jury. 

Considered as a legal objection to the jurisdiction of the Court, thi# 
statement was quite vain and baseless ; and it could not have been with the 
belief that it had any legal validity that Casement made his obje<ition. 
He was not simply an Irishman, but a British subject, born and bred 
under the British law, and the only Court of law^in tl>e United Kingdom, 
or tlie Dominions, wdiicli had jurisdiction to try him for treason com- 
mitted abroad was the Court of King's Bench of England. In similar 
circumstances no British subject — English, Scottish, Welsh, or Irish — 
could have been tried by any other Court. *His fellow-countryman, Dr. 
Lynch, had been tried and convicted in 1903 by the Court of 
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Bench for treason committed in South Africa during the Boer War, 
Until, with whatever motive, Casement himself declaimed against the 
jurisdiction of the Court, no objection was taken to it at any point of his 
trial ; that is to say, by any of the very competent counsel who defended 
him. So far from advancing any argument or plea of this kind, Serjeant 
Sullivan, Cfkaement’s leading counsel, a distinguished leader of the Irish 
^bar, as well as an English counsel, began his address to the jury in these 
words, ‘*^^^our lordships please, gentlemen of the jury, it is indeed a 
“ matter of .congratulation that such a trial as this at such a time is 
taking place here in the ca]>ital of your nation in open Court, accord- 
** ing to the ordinary process of law regulating the lives of the civil 
mibjects of His Majesty. This reference, we may suppose, may have 
meant that on a charge of treason committed during war, in tl}?fcountry 
of the enemy, it was not altogether inconceivable that Casemeiit might 
have been tried, as the Sinn Fein rebels were tried, under military law 
by a court-martial on his arrest in Ireland. Serjeant Sullivan may also, 
seeing that he had addressed so many arg\iments to the Court as to the 
procedure in trials of treason, have been referring to t!he fact that Case- 
ment might have been tried by a Commission issued by the Crown con- 
stituting a special Court, and not hy the ordinary Courts of any of the 
countries of the United Kingdom, the King^s Bench in England or 
Ireland, or the Court of Justiciary in Scotland. This power of the 
Crown to appoint a special Commission for the trial of treasons com- 
mitted abroad was conferred on Ihe Crown by the statute 35 Henry VIII., 
chapter^ 6; and this brings us to this statute wliich made the Court of 
King’s Bench the Court, and the only one of the regular Courts of 
law in the United Kingdom, which could try Casement o; any other 
British subject for this kind of offence. We are not speaking now as 
to the point whether Casement had, in fact, committed any offence at 
all. This was the only legal point raised by Casement’s counsel at the 
trial in the King’s Bench and in the Court of Criminal Appeal. The 
^guments and judgments in the h'rtJer Court relating to the commis- 
sior of the offence will l>e dealt writh beUuv in this Introduction. W’hat 
w^e aiie concerned wi+h at present is the Court and the mode of trial of 
the offence of treason when it is committed abi’oad. 

The statute 35* Hen^y VITL enacts, “ For as much as some doubts 
and questions have been moved that certain kinds of treasons, rnis- 
prisions, and concealments 4)f treasons done, penetrated, or committed 
'' out of the King’s Majestie’s realm of England, and other his Grace’s 
dominions, cannot by the common laws of this realm he inquired 
** if, Ijgard, and determined within this his said realm of England, for a 
xvi 



titTb^iKStidiir 


teittady, order, and declaration therein to bO had and in$de, he 
it enacted by authority of this present Parliament, that all manner -ol 
** oBences being already made or declared or hereafter to be made or 
declared by any of the la^v^s and statutes of this realm to be treasona^ 
misprisions of treasons, or concealments of treasons done, perpetrated, 
or committed, or hereafter to be done, perpetrated, and committed, by 
** any person or persons out of this realm of England, shall be from 
henceforth enquired of, heard, and determined before tj)6 King^s 
** Justices of his Bench for pleas to be holden before himself by good and 
“ lawful men of the same shire where the said Bench shall sit and be 
^ ** kept, or else be before such Commissioners, and in such shire of the 
realm as shall be assigned by the King’s Majestie’s Commission and 
by gooalind lawful men of the same shire, in like manner and form to 
** all intents and purposes as if such treasons, misprisions of 
** treasons, or concealments of treasons had been done, perpetrated, and 
committed within the same shire whereof they shall be so enquired of, 
“ heard, and determined as is aforesaid.” 

This statute 2s still in force, and determines the law as to the 
procedure of charge and trial for treasons committed out of the realm; 
that^is, out of the United Kingdom of Great Britain and Ireland. More- 
over, tlie substantive law of treason is the same in England, Scotland, and 
Ireland If Casement had becm tried in Ireland the procedure would have 
been the same as here The witnesses against him there would have 
been his own countrymen, as they were here IHs pose as an Irish 
patriot* would have led him equally to protest against any existing^ Irish 
Court tryitig him. His protest, in short, can only be understood as an 
expression of disappointment and anger that he had not been given the 
better chance of acquittal which he would, or supposed he would, have 
had if the jury had been Irish. The fact of his arrest in Ireland was 
quite irrelevant. Possibly a charge of treason founded on acts done in 
Ireland might have been foimulated, but what he did there was perhaps 
dubious, whereas his acts in Germany were indubitably treasonable. 

At the magisterial inquiry the Attorney-General had intimated that 
it was very desirable that the proceedings should be pushed on as qujpkly 
as possible. It was undesirable, considering the situation of Irish affairs, 
and with Ireland still troubled by the effects oi^a revo-lution just sup- 
pressed, that the case of Casement, the principal rebel, should be 
protracted. There was much speculation as to whether, supposing Case^ 
meat was convicted, it would be possible in the state of Irish feeling to 
add another Irish name to the long list of Irishmen who had already been 
executed. 

The Government therefore were quickly ready with their indictment, 
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^nd on the 25th of May the Grand Jury of Middlesex and the county of 
London were summoned for the purpose of having the indictment pre- 
sented to them according to the procedure under the Act of 36 Henry 
VIII., as above described. If the reader will turn to this document, as it 
was laid before the Grand Jury, it will appear to be sufficiently lengthy 
and'Iaboifred ; yet it was the first exemplar of an indictment for treason 
e as simplified by the new Indictments Act, 1915, which came into operation 
in Aprilj., 1916, its laudable aim being to simplify indictments in all 
kinds of criminal cases. The sort of redundancies which were pruned 
from the Casement indictment may be gathered by turning to the indict- 
ment on the trial of Lynch for treason in 1903. The following clause is 
redolent of the archaisms with ■which indictments until recently 
abounded, and which other forms of legal documents stili^retain in 
unnecessary exuberance. The Grand Jury presented that Lynch, 
being a subject of our said late Lady Queen Victoria, and well knowing 
the premises aforesaid, but not regarding the duty of his allegiance 
** nor having the fear of God in his heart, and being moved and seduced 
** by the instigation of the devil, as a false traitor against our said late 
Lady Queen Victoria, and wholly withdrawing the allegiance, fidelity, 

** and obedience which every true and faithful subject of our said late 
Lady Queen Victoria should and have right ought to have borne to\«fards 
“ our said late Lady Queen Victoria, and contriving and with all his 
“ strength intending to aid and assist the said enemies of our said late 
Lady Queen Victoria, against our said Lady Queen Victoria and 
** her^subjects, heretofore during the said war, to wit, on the I8tlv day of 
January in the year aforesaid at Pretoria, in the territory of the said 
South African Republic, in parts l>eyoTid the seas withou? the realm of 
England, and at other times both before and after that day, as well at 
** Pretoria as elsewhere within the territory of the said South Afrjcan 
“ Republic, with force and arms unlawfully, maliciously, and trai- 
torously was adhering to, aiding, and comforting the said Govern- 
ment and the said South African* Republic under the said Government, 

“ against our said late Lady Queen Victoria and her subjects, the said 
** Government of said burghers and men then being enemies of our 
said late Lady Queen Victoria.’' 

In the last treason trial before this of Casement, that of Ahlera, a 
naturalised German, in 1914, for the treason of adherence to the King’s 
enemies, within and not without the realm, the same form was used. 
The benefit from and the simplifications of indictments may be convenient 
chiefly to certain lawyer officials who draw these documents, and the 
pub^ig may hardly lie conscious of any change, except from the suppree* 
flion of absurdities of language which were wont to raise a smile in Court 
xviii 
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when gravely read aloud to audiences sceptical as to mediaeval views 
about the devil. > 

The assembling of twenty-three Grand Jurymen for the purpose of 
considering whether the indictment presented a prima facit case agiiinst 
Casement, after a magisterial inquiry of three days, with a resulting com- 
mittal, may be considered to be one of these legal anachronisms whose 
abolition would be a public benefit. However, this, it must be admitted, 
"is a matter of controversy. Conceivably the Grand Jury nvght have 
conswlered Casement the victim of Government tyranny ; might even have 
accepted his claim to he of the antique type of Irish patriot, and so have 
prevented his l>eing put upon trial by finding “ no bill,’^ as an assertion 
of the people’s right against the executive acts of Government. Instead 
of so doing, after standing listening for fifty-six minutes to an address 
on the facts and the law from the Lord Chief Justice, Viscount Reading, 
and after an hour’s al>sence, they returned true bills both against 
Casement and the prisoner Bailey, wdio has been before mentioned. 

Then followed the assignment of counsel to the prisoner. Casement 
was not present on*this occasion, but Mr. Gavan Duffy, his solicitor, who 
had appeared for him at the Police Court, applied that counsel might be 
assiggied, this being necessary under the Act 7 & 8 William III., chapter 
‘1, passed in l()i)5-6, known as the Treason Act, which allows persons 
charged with treason to be defended by counsel, and requires the Court 
to assign two sucli persons as the accused may desire, a privilege of 
defence which before that date alleged traitors did not possess. They 
were left for their defence to the instigation of the devil ! This ceremony 
of assignment of counsel still lingers as part of the archaic fringe of the 
law of treason, and is not found in connection wdth any other kind of 
trial. 

'It may be mentioned that it is this same Act which explains the 
questions put by the King’s Coroner and Master of the Crown Office to 
Casement, as to whether he had leceived a copy of the indictment and 
a list of the jurors who were summoned to try him; and this Act also • 
provided that an imlictrnent must be found by a Grand Jury within three 
years of the commission of the treason charged — perhaps a uni«|ue 
privilege not known in respe(‘t of crimes other than treason. 

The person assigned to Casement as his leading counsel was Mr. 
Alexander M. Sullivan, K.C., then the Second Serjeant of the Irish bar, 
who defended Casement by virtue of l>eing a barrister called to the 
English bar in 189J), but not holding the rank of King’s Counsel until 
1919. As to his rank of Set'ond Serjeant iiP Ireland, it may be noted 
that while the ancient order of the coif, the Serjeants at Law^, who^gaere* 
once, in very far away times, the only advocates in the King’s English 
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Courts, has now passed away, it still lingers in Ireland. In Victorian 
days some of the leading advocates were of the order, but the King s 
Counsel were becoming the more common figures as the leaders of the 
bar. In Ireland the office of Serjeant is also of great antiquity; but 
it was not conferred so freely as in England. Down to 1627 only one 
person held the dignity of Serjeant, and he was known as the King^s 

^ Serjeant. In that year a second Serjeant was appointed, and the senior 
Serjeant ^..s styled the prime Serjeant. In 1682 a third Serjeant was 
appointed; and the prime Serjeant l)ecame first Serjeant. So that^. Mr. 
Serjeant Sullivan is the second of a group of three of an ancient order 
of Serjeants at Law at the Irish bar. No order of Serjeants at Law is 
known in Scotland. 

Mr. Thomas Artemus Jones, the second counsel assigned tcf Casement, 
was an able and well-known barrister — then a rising junior, to use a 
phrase rather gone out. Mr. (now Brigadier-General) John Hartman 
Morgan w^as hardly a regularly practising barrister, being a Professor of 
Constitutional Law at University College, London, and a publicist and 
journalist. He w'as not assigned as counsel and therefore had no locus 
standi in the case; but it will be seen that at one part of the proceedings 
this technical difficulty was evaded by the Lord Chief Justice allo^wing 
professor Moi’gan to addrc^ss an argument to the Court as amicus curicr. 
As to the counsel who rejiresented the Crown, it is not necessary to do 
more than draw attention to the references made by Casement in his 
statement before sentence to Sir Frederick E. Smith (now Lord Birken- 
head)^ the Attorney-General. The defence on the facts, as apart from 
the law, set up for Casement ^vas that he had not plotted against the 
Crowm, but -was intending to resist the armed forces that had been raised 
in Ulster for preventing Home Rule for Ireland. There was piquancy in 
the fact that the Attorney-General had taken so prominent a part in the 
Ulster movement and that Casement apyiealed to the movement as an 
excuse for his treason. 

m The Government counsel had pre.ssed on the Lord Chief Justice that 
the trial should lie fixed at as early a date as possible. The defence 
showed some inclii to put off the trial to a later date than the Crown 
was inclined to accept, alleging the necessity of obtaining evidence from 
America. The Cord (Kiief Justice pointed out that it was not apparent 
why witnesses in America were required. There was no satisfactory 
answer forthcoming, and no American witnesses were, in fact called. A 
member of the American bar, Mr. Michael Francis Doyle, assisted the 
^defence; but a certain mystery remains as to why Casement needed the 
assiste.nce of an expert in American law. Ultimately the trial was 
fixed for the 26th of J une ; and this was ample time for both sides. 
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The way had already been prepared by the previous trial of Lynch. 
The authorities had been thoroughly examined, and all material collected 
for the purposes of that trial by the Crown lawyers; and the counsel for 
Casement had the benefit of the reported arguments, arguments they 
themselves adopted and elaborated as they had been used for the defence 
in that case. 

The trial was what is termed a trial at bar. By a kind of fiction it • 
is supposed that the Court of King^s Bench itself, that is no’7* the whole 
body* of the common law judges, sits, as, in fact, in ancient days it did, 
to hear and determine a case. The prisoner is at the bar of the Court 
itself. It is not necessary by law that all crimes of treason should be 
tried at b^^r. The last of the treason trials before that of Casement was 
the trial of Ahlers, above mentioned, and he was tried at Durham Assizes, 
and sentenced to death there by Mr. Justice Shearman, who sat under the 
Commission by which the judges of assize sit. His, however, was a 
charge of treason committed within the realm, and it has already been 
shown that the Coijrt of King’s Bench itself must try treasons committed 
abroad. Hence a trial at bar ^was the proper mode of trial in the Case- 
ment case. The trial of Lynch was at bar in 1003, and there had been 
anoliiier famous trial at bar, that of Dr. Jameson, also arising out of 
South African affairs, this latter trial being for the incursion into the 
Transvaal in breach of the Foreign Enlistment Act. This latter trial 
shows that a trial at bar may take place whenever a case is of sufficient 
importance if the Court chooses to allow it, but it is quite at its dis- 
cretion, in other cases than treason, whether it does so or not. Thff trial 
of Arthur Orton for pei jury in 187-3, and the action against Mr. Brad- 
laugh for penalties under the Parliamentary Oaths Act in 1885 were 
instances. The only limitation of this discretion is in cases where the 
Crown is inter estd, and the Attorney-General may then demand a trial 
at bar as a matter of right. The usual number of judges at such a 
trial is three. 

The Attorney-Geiieral has also anotiier privilege when he appears at^ 
a trial as representing the Crown. The rule in an ordinary criminal 
trial as to the addresses of counsel to the jury is that the prosecifting 
counsel addresses the jury last if counsel for the prisoner calls witnesses 
or puts in evidence on the prisoner’s behalf ; if h^does not, the last 'word, 
which is considered an advantage, lies with him. This nde, however, 
the Attorney-General has the right of disregarding. In any event, even 
when no witnesses are called by the prisoner^, he claims the right to say 
the last word to the jury. The right has frequently been criticised 
a relic of ideas about State prosecutions which no longer prevails* The 
Crown is really not often bloodthirsty for convictions, but the right is 
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asserted, perhaps, on the principle that one never knows what may yet 
turn out to be useful. Accordingly, in the Casement trial, though 
Serjeant Sullivan did not call witnesses nor put the prisoner in the box, 
the Attorney-General had ‘‘ the last word.^’ 

The ^Qost important feature, however, of the Casement trial, from 
the point of view of procedure, was that it was the first trial for the 
^ treason of adhering to the King’s enemies abroad which could be reviewed 
by the Court of Criminal Appeal in case the prisoner was convicted. The 
Court of Criminal Appeal was not brought into existence until 1^907, 
three years after the Lynch trial. The Court that tried Dr. Lynch at bar 
was the Court which had given a final decision. Serjeant Sullivan con- 
tended that this decision was wrong, and yet, in fact, that this case of 
Lynrh w'as the only case actually decided by tlie (Courts which was an 
authority against his contention that Casement could not be c/onvicted for 
the treason of adhering to the King^s enemies abroad. The first step in 
his defence had been to move, before any evidence was given by the 
Crown, that the indictment should he quashed on tlj^e ground that the 
facts charged in the indictment disclosed no offence in law ; that is fiO 
say, that even though the facts were proved, or admitted by him to be 
true, and that they were such as ■would constitute the offence of adhet-’ing 
to the King^s enemies if Casement had been present within the realm, yet 
that their commission having been abroad, the statute of Edward 111., 
under wbich CavSement was chai-ged, did not declai’ethat this was treason, 
and should be punished as such ;|lherefore witliout any further proceed- 
ings Casement was entitled to acquittal. The Court intimated that this 
objection to the indictment ought to be made at the close of the evidence 
for the Crown. Accordingly, Serjeant Sullivan at that point again 
raised his objection, and a large part of the second day and a portion of 
the third were occupied with a discussion of the whole question, and an 
attack on the authorities relied upon by the Crown. It was on the third 
day that Professor Morgan was heard as amicus curiije, as above men- 
"^ioned. At the close of these arguments the Court delivered a judgment 
deciding against the objection to the indictment taken by the defence. 
There still remained the Court of Criminal Appeal, to which these argu- 
ments might he jddressed if the verdict of the jury should be against 
the prisoner. After tffe conviction there followed the appeal to that 
Court, and below there will be found an attempt to facilitate the under- 
standing of those somewhat difficult arguments by a survey which is 
perhaps as short as the nature of the subject permits. 

• Very little more need lie said about the trial itself. The evidence 
is laif^before the reader in tlie following pages, and it seems unnecessary 

to attempt any summary of it. The story at length is extremely inter- 
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esting, and in summary it would be but a dry skeletal outline; but there 
are several points relating to the trial of which something should be said. 
The first word spoken in the trial was the word Oyez.'^ Oyez was the 
Norman French word meaning ** hear ye/’ and is still used in those 
formal proclamations made when the Courts, such as the Courtk of 
Assize, open their sittings under the King’s Commission. It is one of the 
few Norman French words that have survived, like the formula le roi 
** It veult,*^ used in giving the King’s consent to l^islation. It is said 
that* the original pronunciation has been retained by the tradition of the 
Courts, and that 0! Yes!, absurd though it seems, is quite correct. 

The functions of the modern Coroner are so specific and so familiar 
that the reader may be somewhat surprised to find a Coroner, even though 
he may l>e the King’s Coroner, taking so prominent a part in this trial 
of treason. It will be noticed that the ofiicer of the Court who read 
the indictment and took the prisoner’s plea, and who was the only 
person in the C/ourt who addressed Casement through the trial, is termed 
the King’s Coron^ and Master of the Crown Office, which implies that 
two offices are now embodied in the same holder. The King’s Coroner, 
as all Coroners were in ancient days, was an officer exercising many wide 
and» important functions in the service of the Crown, l)esides those of 
holding inquests ; though these also often directly concerned the King, 
either as regarding his revenue or tlie State administration of police. 
One imagines more easily the character of the King’s Coroner in early 
days by remembering that the Lord Chief Justice who presided at Case- 
ment’s trial is, by virtue of liis otfice as head of the King’s Beneh, the 
Chief Coroner of the kingdom. The office of King’s Coroner goes back to 
the ancient office of Clerk of the Crown. The King’s Coroner branched 
off from that as a separate office, but when and how is not known. The 
connection between the Lord Chief Justice and the King’s Coroner is 
indicated by the fact that tlie King’s Coroner is appointed by the Lord 
Chief Justice. As to the Master of the Crown Office, his functions depend 
on the fact that he is the head of the administrative business of thew 
Crown side of the Court of King’s Bench. The Crown Office is coeval 
with the Court itself, as it was the office of the Clerk of the Crown, ^ who 
has already l)een mentioned in connection with the King’s Coroner. 

The Crown Office records commence in the 3*Kdward III., and there- 
fore twenty-two years earlier in the reign of the same King who gave his 
name to the statute under which Casement was tried. The keeper of these 
records is now the King’s Coroner and Mtister of the Crown Office, the 
two offices having been merged into one in f892. In course of time the 
separate functions of the two offices had become indistinguishabie, or 
rather perhaps the Master of the Crown. Office bad absorbed most of them. 
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It cannot now be said that the King’s Coroner has any functions distinct 
from those of the Master of the Crown Office. Whatever they are, the 
one salary of the Master of the Crown Office is the remuneration for 
both. Perhaps it may be desirable to add that the Coroner of the King’s 
Household, an office still in separate existence, has no connection with 
the King’s Coroner of whom we have been speaking. 

« The trial began on Monday, 26th June, and was concluded on Thurs- 
day, the 29th June. On the latter day the jury retired to consider their 
verdict, and returned into Court after an absence of fifty-five minAites 
with a verdict of guilty. The prisoner then was asked if he had anything 
to say why the Court should not pass sentence and judgment of death upon 
him; and in response he made the statement which has been previously 
referred to. Some controversy arose respecting it after the trial. Sir 
Harry Poland, K.C., whose opinion on criminal law is highly regarded by 
lawyei^s, stated that when a man who is convicted by the jury is called 
upon to say why judgment should not be passed upon him according to 
law, he is only entitled to move on some point of hiw^in arrest of judg- 
ment. Obviously Casement did more than this; and one objection in 
regard to his speech was that tlie counsel for the Crown had no oppor- 
tunity of replying to it. The case of Wainwright^ whose trial took place 
in 1875, was cited by Sir Homewood Crawford, the solicitor of the City 
of London. When Wainwright was asked if he had anything to say, he 
•started to deliver what would have. been a long speech. He had the 
reputation of being an eloquent s[)eaker, and was evidently intending to 
exercise his gift, but the Lord Chief Justice, Sir Alexander Cockbiirn, 
quickly stopped him, saying, ‘‘ 1 caiinot allow you to make a speech. 
The only question put to you is whether you have anything to say why 
sentence should not be passed upon you.” The usual practice in 
criminal trials, especially for capital offences, is to allow the prisoner to 
make a verbal statement before sentence. If it is put into writing it may 
be read openly by the prisoner if he prefers, or by the judge privately. 
•SThe statement is not interrupted, unless it attacks persons not parties to 
the proceedings, or otherwise contains scandalous matter. But it 
remflins quite true that this is not a right, but a grace or judicial 
courtesy; and the prisoner has no legal claim to do more than take 
objection to the verdict •and judgment. Evidently what was allowed in 
the Casement case was a matter of discretion. Was it more expedient 
in the circumstances that Casement should be allowed to have his say or 
peremptorily to close his mouth? To stop such an appeal to political 
sentiment as this was not necessary for any specific public purpose; and 
to ha«3 appeared afraid of what Casement might say would have 
bis importance, and so have been neither discreet nor digni- 
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jfied. The Lord Chief Justice appears to have taken quit the right course 
in allowing Casement the liberty he actually took. 

There remained to the convict the right to appeal from the sentence 
and judgment to the Court of Criminal Appeal, and he availed himself 
of it. His appeal was incx>nsistent with the attitude he took in his state- 
ment with regard to the jurisdiction of any English Court to determine 
his guilt or innocence, but to that inconsistency^ was due the more elabor-^ 
ated arguments which were laid before the Court of Criminal Appeal, 
though essentially they were the same previously raised, and decided 
against him, at the trial at bar. In the notice of appeal objections were 
formulated relating not only to the judgment of the Court upon the 
charge of the treason of adherence committed out of the realm, but %lso 
to the direction of the Lord Chief Justice to the jury as to the nature of 
the offence of adherence, and to the admission of certain evidence, especi- 
ally the printed appeal, which was circulated amongst the prisoners in 
the camp at Limburg, But in the arguments before the Court no other 
point was, in faqf,, raised than that which had been before the Court of 
trial, namely, the question of adherence in Germany out of the realm. 
The Court of Criminal Appeal, presided over by Mr. Justice (now Lord) 
Darling, and consisting of five judges, took exactly the same view, we 
may say, of Serjeant Sullivan's new presentation of his case as the Court 
of trial had taken when he moved to quash the indictment. They dis- 
missed the appeal without having called on counsel for the Crown in a 
judgment of the Court delivered by Mr. Justice Darling on the 18th of 
July, 1916, after a discussion covering two days. The accouiitf of the 
proceedings in the Court of Criminal Appeal follows, in the body of this 
book, the account of the trial. We may j>erhaps remark that it was an 
advantage to the Court of Appeal, in considering the arguments, to be 
relieved from the enormous strain of the trial which the Lord Chief 
Justice and his fellow-judges, Mr. Justice Avory and Mr. Justice Hor- 
ridge, had to bear ; and the reader may be indebted to that relief from 
strain for the apt quotation from Milton which adorned the judgmerlft 
of Mr. Justic-e Darling. Serjeant Sullivan was not likely to be 
unappreciative of the humour of it, as a repartee to his own^fierce 
attacks on the reputation of Lord Coke. 

The Arguments and Judgment in the Court of Criminal Appeal. 

The objection to the indictment framed under the statute of Edward 
III. of 1351, which was taken at the trial and argued there by Serjeant 
Sullivan, and also on the appeal to the Court of Criminal Appeal, Tjas 
that there was no treasonable offence under this statute of Edwara*IIl. of 
adhering outside the realm unless the prisoner was at the time within the 
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realm. From the year of the statute, 1351, to the year 1903, when Bex 
V. Lynch was tried, he contended that there had been no argument and no 
decision upon the statute as to adhering outside the realm, and that when 
the latter case was examined it would be found to be based upon mis- 
apprehensipns of a case of Rex v. Vanghan, which was not really a 
decision upon the statute. 

In this alleged absence of relevant decisions he submitted that since 
the prisoner was charged with adhering out of the realm, he being out 
of the realm, any ex])Osition of the statute of Edward III. or comments 
upon it by text- writers, however great their reputation, which would fix 
on him the offence, were merely expressions of personal opinion which had 
no authority or binding force upon any judge or Court. Certain great 
expositors of the common law, as Lord Cohe, Sir Matthew Hale, and Mr. 
Serjeant Hawkins, whose opinions in many matters of the common law, 
civil or criminal, are often taken as almost conclusive, had construed and 
expounded the statute in a contrary sense from that for which he w’as 
contending. The Court, however, ought not to take their opinions 
as conclusive. Moreover, there was anedher objection to be made. These 
opinions had not even the value which may be attributed to the opinions 
of great lawyers and general professional opinion as to the meaning and 
construction of a statute w'hen they are contemporaneous with the statute 
itself. Lord Coke, the earliest of these writers, did not comment on the 
Act of Ltlward III. until the statute -of 2(1 Heniy VIII. had co-nie into 
existence and altered the whole lavr of treason, hotli as regards substan- 
tive offences and the procedure and mode of trial of offences of treason. 
The 26 Henry \I11. was in Ihe year 1535, one hundred and eighty-four 
years after the statute of Edward IJL 

These being the circumstances, and the situation in which Casement 
was put upon his trial, Serjeant Sullivan urged upon the two Courts 
before which he appeared that they were untrammelled by previous 
authority either ol decisions or opinions that had lieen held and expressed 
by eminent expounders and (wnmentators on the law. 

Adflressing the Court of Criminal Appeal in two passages, one of 
whiclFis at the beginning and the other at tlie end, he said as to the 
question being ?^iovo, I intend on the construction of the statute to 
submit that if we lia<l fo construe this statute as though it had passed 
yesterday, the first reading of it would convey a perfectly clear view of 
the provisions of the statute to the mind of everylx)dy, and that that 
II clear view would l>e inconsistent with the matter charged in the indict- 
“ ment being an offence un.fer the statute.'* The second passage is as 
follows^—- My lords, for these reasons I submit that this Court is not 
trammelled by the speculative opinions of any text-writers where the 
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** statute has not been constructed by any other Court except the Court at 
bar in The King v. Lynch, and accordingly that the Court should 
‘‘ approach this statute as if the statute had passed yesterday, and, if 
** reading it as passing yesterday, a clear opinion on the terms of the 
“ statute is conveyed to the mind of the Court, that should be the read- 
ing of the statute, no matter for how many years text-writers have 
expressed a different opinion.*’ « 

It is obviotis why Serjeant Sullivan was attacking the authority of 
Lofd Coke, Sir Matthew Hale, and Mj*. Serjeant Hawkins, and urging 
the Court to approach the construction of the statute as if it were res 
Integra. These writers were all against him ; and it is as well to know at 
once that the Court declined his invitation to dismiss these writers from 
consideration, and construe the vstatute independently as if they were 
reading it for the first time, and it had never been commented on. Mr. 
Justice Darling, giving the judgment of the Court of Criminal Appeal, 
said, “ We are relying, confessedly relying, upon the authority of Sir 
MattheAV Hale^ and of Serjeant Haw’kins in the judgment we are 
giving, and also upon tlie opinion expressed by Lord Coke, to which I 
will come ]»resently.” He then quotes a passage from a judgment of 
Chief Justice Dallas in a case of Ihitt v. Conant in 1820, who said, 

“ Now, if the authority of Lord Hale ami that of Mr. Serjeant Hawkins 
“ are to be treated lightly, we may l>e without any authority whatever.” 
Mr. Justice Darling’s observation uj)on this is, Here we are asked to 
” treat I hem lightly; we are asked to reject them altogether.” 

Mr. Justice Darling also quotes another passage which direc'tly bears 
on one of the contentions of Serjeant Sullivan, that Lord Coke had not 
grounded his opinions upon the authority of actually decided cases. This 
passage, quotcvl by Mr. Justice Darling, is the following, and is to be 
found in the case of Garland v, Jehyll in 1824, ‘‘ The fact is. Lord Coke 
” had no authority for what he states, but I am afraid we should get rid 
‘‘ of a good deal of what is considered law in Westminster Hall if what 
” Lord Coke says, without authority, is not law. He was one of th# 

” most eminent lawyers that ever presided as a judge in any Court of 
“ Justice, and what is said by such a person is good evidence of wlAt the 
” law is, particularly when it is in conformity with j^ustice and common 
“ sense.” Mr. Justice Darling’s observation oR this passage is, Those 
are the words of Chief Justice Best.” 

Though Serjeant Sullivan asked the judges to construe the statute of 
Edward as if it had l)een passed yesterday, this was really not quite what 
he meant. He asked that the statute vshould be construed freed frjm 
the accretions of text-writers of subsequent ages, and read in the Hght of 
the customs or laws of legal procedure which prevailed when the statute 
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was passed. In this way would best be inferred what was the meet 
probable meaning of the statute when it was passed. His position was 
that if this were done the statute could then be construed as hardly more 
than raising a question of grammatical construction, a question of the 
syntax of the sentence o-r sentences. In that case, then, he invited the 
judges to B&y that the words of the statute creating the treason of adher- 
ing to the King^s enemies must be read in such a way that Casement could 
not have been properly convicted. The sentences plainly meant, he 
contended, that Casement could not have committed the treason of adher- 
ing to the King’s enemies without the realm, seeing that he was not in the 
realm when he attempted to persuade the Irish soldiers from their 
allegiance. The man must be in the realm, though the acts alleged 
against him may have been committed outside the realm. 

A,s a matter of common sense, and as an effective law of treason for 
the present day, this may appear to the reader as not at all satisfactory. 
But if the question is merely what is the grammatical meaning of the 
sentences in the Act he will, w^e think, consider them very puzzling, and 
agree on the face of it Serjeant Sullh^an’s rendering is possible, or even 
probable. It presents a nice exercise in grammatical construction, and 
one arrives at a very unflattering opinion of the literary skill oferthe 
draftsmen of iheEdwardiari era. The ingenious renderings of the judges 
and Serjeant Sullivan may be road in the arguments, where is also to be 
found some very interesting antiquarian lore about the MSS. of the old 
statutes. The language, then, of the statute of treasons must be admitted 
to be aanbiguously worded, and Serjeant Sullivan could not merely give 
his reading, and leave it there, wdthout doing something more to make his 
reading appear to be the more probable of two or more possible ones. It 
was obvious that the judges could not simply be asked to read and con- 
strue the statute as if they saw it for the first time. The principle upon 
which Serjeant Sullivan proceeded in h.s argument is one expressed in a 
passage from Maxwell on the Interi)retation of Statutes, chapter II. — 
The language of a statute must be understood in the sense in which it 
was understood when it was passed, and those w^ho lived at or near the 
tii»e when it Wi.,.- passed may reasonably be supposed to be bettei* 
acquainted than their descendants with the circumstances to which it 
‘‘ had relation, as well^as with the sense then attached to legislative 
expressions.” 

What Serjeant Sullivan therefore laboured to show was that the 
statute, at the time it was passed, must have had a different meaning from 
that put upon it by Lord Coke, Sir Matthew Hale, and Mr. Serjeant 
Hawkkis, and that these descendants ” of the legislators of 1351 mis- 
understood what had then been done, because, in fact, they were not 
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particularly well acquainted with the circumstances to which the statute 
had relation ; or that they ignored them. Serjeant Sullivan's argument, 
put shortly, runs thus — You say that the statute of Edward III, makes 
‘‘ a treasonable offence of adhering to the King's enemies abroad although 
“ the offender was not in the realm. My answer is that at that time a 
crime committed abroad could not be tried in England as, on acocJlint 
‘‘ of the law of judicial procedure of that period, there was no Court 
‘‘ which had jurisdiction to try an offence committed abroad." His 
inference from this was drawn as follows : — " What I submit is this, that 
“ nothing is treason unless it can be so adjudicated treason. When you 
are dealing with the Courts of law it is not a matter of morals but of 
‘‘ law. Unless there is some Court that can say whether a treasonably act 
has been committed or not, on the inqtiiry into the matter, it cannot be 
“ treason to do an act which you can do without being punishable for it, 
or triable for it in a Court of law. There cannot be what in law 
“ amounts to a crime of which no Court can inform itself. You must 
not be presumed to have committed a crime until you have been law- 
fully condemned, and if there exists no machinery, not only for con- 
‘‘ demnation but for inquiry, I submit that is overwhelming proof that 
act cannot be a crime, when its legal quality cannot be inquired 
into." 

We need not consider the question whether it is theoretically true to 
say that an act is not a crime if no Court exists which can try it. But 
evidently Serjeant Sullivan’s argument depends on the alleged historical 
fact that no Court existed in those early days of the common lavj, when 
the statute was passed, for trying an offence of adhering to the King’s 
enemies in the realm of some other Prince, Was there any such Court? 
If there were not, it would be the height of absurdity to enact that adher- 
ing to the King’s enemies abroad should he treason. If it were intended 
then that such adhering should l>e treason, there l>eing no siich Court, one 
would have to be created. The statute, however, did not create any 
Court or any procedure for a Court. The inference therefore drawn b^ 
Serjeant Sullivan was that it was not intended to make adhering abroad 
a treason unless the offender were in the realm, in which case some ilourt 
could probably be found which would have power to try that offence by 
the fact of the offender being in the realm. « * 

But now suppose, in the absence of any regular Court, say, the 
King’s ordinary Courts, which could try the offence of adhering abroad 
when the offender was not in the realm, that the King had the right, by 
the fact of his sovereignty, and without any statute conferring such a 
power on him, of appointing a Commission ad hoc? Suppose he cotWd 
endow that Commission with the right to inquire into the treason accord- 
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i^g to the ordinary methods of the common law, and, on proof of guilt, 
with the power to impose upon the culprit the usual punishments of the 
common law of treason 1 Then it is obvious that the alleged fact of there 
being no Court to try the treason would be untrue, and Serjeant 
Sullivan's argument would collapse. 

He had therefore to show that the King could not, and did not, 
tissue such commissions unless there were statutory authority, and he 
contended that this statutory authority was conferred upon the King for 
the first time by the statute of 26 Henry VIII. in 1535. 

The general rule of the common law was that crimes must be tried in 
the county where they were committed ; the venue must be laid there, as 
wa» said. If a man were shot in one county, for example, but died in 
another from the wound, as he might do where the occurrence happened 
on the borders of counties, this raised a difficulty. In the arguments will 
be found much interesting information as to the dilemmas that might 
occur. There was a doubt whether the murderer could be tried at all 
until the statute of Edward I. (1272-1297). Sir James Eitzjames Stephen 
was of opinion that he could not ; but this statute mad^ provisions as to 
the venue, and laid down rules by which in one county oi- the other the 
trial might be held. 

Serjeant Sullivan contended that before the statute the murderer 
could not have been tried, and that a statute was necessary to remove the 
difficulty. This being so as regards, counties, he ju’oceeded to consider 
what happened when such a crime as murder was committed out of the 
realm, which case there would \ye no venue under the common law. 
There seems to be little doubt that this case could not have been tried at 
oommon law. But. there were other <\)uris than the ciommon law Courts 
which could have tried this offence, and others of a similar character 
which the oomnion law Courts could not try. The Courts of the Marshal 
and Constable could have tried the offei.ce just jnentioiied of murder out 
of the realm. The Court of the Admiral had jurisdiction to try crimes 
4 iommitted on the high seas, or on estuaries and rivers not in the bodies 
of counties. These Courts sat in virtue of Commissions issued to the Con- 
atabk and Marshal And the Admiral. But if “ a man l^e stricken upon 
the high sea, and dies of the same stroke upon the land, they cannot l)e 
inquired of by *(he co^iinon law — so asserts an old writer. To 
remedy this difficulty, which is analogous 1o Ihe case of the two counties 
before mentioned, a statute of 13 Uichard II. (1377-1399) enabled the 
Constable and Marshal to hear and determine the same. 

Now, in all these instarpces, argued Serjeant, Sullivan, whether the 
difficulty arose out of two English counties, or the scene of action being 
wholly abroad, or partly abroad, or partly on the high seas and partly on 
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the land, the common law Courts had no jurisdiction to try them^ and 
therefor© they were not common law offences. The common law was hot 
applicable except it was made applicable by statute, and in all the above 
cases some statute had brought them within the sphere and jurisdiction of 
some Court. The Courts of the Constable and Marshal and of the 
Admiral indeed punished treasons, as they punished other crimes, 
such crimes came within their jurisdiction ; but they did not try them, 
nor punish them, as common law crimes. Such was the position when the 
statute of Edward III. was passed, laying down a law, or laws, of several 
kinds of treason, amongst them thal of adhering to the King\s enemies. 
If it were intended that the offence when committed abroad out of the 
realm should be tried and punished here it must be punishable either in 
the Constable and MarshaEs Court, in which case it would be triable Kke 
murder out of the realm, and not according to the common law, and with 
the common law punishments. If it were intended that its character 
should be changed, and come under the crmmion law, then there was no 
Court to try it, and some procedure of Court must be provided by sttatute, 
as had always be^n done when the strict, common law do<'trine of venue 
had to be extended. But the statute itself was silent altogether as to 
procedure, and implie<l no other Court than the common law Court. The 
inference, therefore, was that it left the common law venue as it stood 
at that time, and did not intend to create a treason of adhering to the 
King out of the realm. 

This argument was supported and strengthened by the fact that when 
the law of treason was altered, and new treasons were created by the 
statute 2() Henry VIll. exp]*essly, and amongst othei' treasons ^ was 
enacted that adhering to the King's enemies abroad should be treason, the 
statute proceeded to lay down rules of procedure and to appoint a. Court 
which should try these treasons. They were to be “ inquired of and pre- 
seated by the oaths of twelve good and lawful men, upon good and 
“ probable evidence and witness, in such county and vshire of this realm, 
and before such persons as it shall please the King’s Highness to 
appoint by commission under his great seal, in like manner and form * 
‘‘ as treasons committed Avithin this realm have been used to be inquired 
of and presented, and that upon every indictment and presentrfient 
** found and made of any such treasons, and certified into the King’s 
Bench, like process and other circumstances sh^ll be therehad and made 
against the offenders as if the same treastins so presented had been law- 
“ fully found to be clone and committed within the limits of this realm.'’ 

This tribunal was a statutory tribunal, a special Commission to be 
appointed by the King by statutory power, and was not a common law 
tribunal. By the 35 Henry VIII., according to Serjeant Sullivan, the 
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oommon law came in for the first time in the case of treasons committed 
abroad. This statute enacted that all treasonable offences already 
declared such, or that should thereafter be declared to bo such, to be 
done or committed out of the realm, “ shall be from henceforth inquired 
‘‘ of, heard, and determined before the King’s justices of his bench for 
‘^leas t<f be holdon before himself by good and lawful men of the same 
^ shire where the said bench shall sit and be kept, or else be before such 
** Commissioners, and in such shire of the realm as shall be assigned by 
the King’s Majesty’s Commission, and by good and lawful men of the 
same shire in like manner ” as if they had been done “ within the 
‘‘ same shire whereof they shall be so inquired of, heard, and determined 
“ is aforesaid.” 

The argument of Serjeant Sullivan drawn from these two statutes of 
Henry VIIT. was that Ihe acts committed outside the realm must pre- 
viously have not been punishable, therefore not crimes, and if they had 
not been new^ offences there would have been no necessity for the first 
statute, with its clumsy procedure; and that the second statute was 
passed to reform this procedure, wdiicli was clone‘s by bringing the 
acts wuthin the common law procedure. 

In its judgment the Court did not. decide on this antiquarian argu- 
ment, as it may be termed, because, on their construction of the statute 
of Edward III., they held that the statute itself, on its own wording, 
made adhering outside the realm an pffence of treason; and thai there was 
a great deal of aiithority for this proposition. But we find in the argu- 
ment JVIr. Justice Darling saying that Serjeant Sullivan left out, as it 
seemed to him, the power of the Crown to issue Commissions for the trial 
of treasons committed out of the realm. To this Seijeant Sullivan 
replied that if there w^ere sucli commissions they would have been found, 
and that they had not been found. In every case, so far as he knew, he 
said, they had been issued under statutory power. When he was asked 
by Mr. Justice Darling where he found a commission which was issued by 
^statutory authority — which was Ihe first of them? — he answered, "'I 
' cannot tell you.” Again, Mr. Justice Darling said, When you find 
” \^at Hale, Cok»‘, and Hawkins thought about this matter it really will 
'" not do. The W^ar of the Roses took place in England, and this statute 
" of Henry Vlll^was jj^assed when England was only just settling down 
" from a long period of devastating war.” 

The statute of 26 Henry VIII. making new treasons was repealed by 
the Act of Mary L (1653-1558), which restored the law of treason as it 
stood in the statute of Edw^ird III. of 1361. Other treasonable offences 
were created by subsequent statutes dowm to the reign of Queen Anne, 
but these were all repealed between 1860 and 1870. Serjeant Sullivan 
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discussed these statutes for the purpose of pointing out that, even so lht& 
as the eighteenth century, they dealt carefully '«rith the question of venue 
when a crime outside the realm was cj*cated ; and therefore,, a fortiori, 
the question uf venue must have been in the minds of the legislators in 
the time of Edward III. 

Serjeant Sullivan had now reached the stage in his argument tPSen 
he might consider the interpretation of the statute of Edward IlL, there 
being against him the authority of the text-writers, Coke, Hale, and 
HawjLins, and the cases which they had quoted and relied on for their 
opinions, that the adherence to the King's enemies outside the realm was 
treason under the statute of Edward III. The view he presented was 
that none of these writers produced any valid authority, and that th^ir 
opinions per se were not authoritative. He maintained that there was 
no decided case on the statute until that of Eex v. Lynch in 1903, where 
the indictment was for the offence of adhering abroad, and he submitted 
that this case had been wrongly decided. 

We may observe that in the judgment the Court stated that they 
purposely did not rely upon this case, simply for the reason that they 
were of opinion that there was ample authority for the conclusion to 
whigh the Court indubitably came in that case, to be found in the deci- 
sions, and in the opinions of great lawyers, to which reference was made 
in the judgment in the present case. 

Serjeant Sullivan did not, and could not, deny that the opinions of 
these writers were utterly opposed to his c(»ntention. Would he have 
been in a better position if he could have shown that the cases^they 
actually cited as their authorities were irrelevant or could be explained, 
as he attempted to do, on the ground that these cases were of offences 
triable by the special Courts of the Constable and Marshal or Admiral, 
and not by the common law Courts? It is hardly likely that he vrould, 
considering the attitude in which the Court approached these authorities, 
Mr. Justice Darling, both in the arguments and in the judgment of the 
Court, as we have seen, read from judgments of Chief Justice Dallas and 
Chief Justice Best certain passages in which they had said that the Courts 
would have to get rid of a good deal of what w^as considered law if yhat 
Lord Coke said without, authority was not law. 

Whether Serjeant Sullivan did, as a matter -of fact? prove that Lord 
Coke's authorities would not stand examination we shall not attempt to 
decide, as the Court neither affirmed nor denied ; but we may refer to an 
observation of Mr. Justice Scrutton (which appears on page 264) at the 
close of a disciission on some of the cases Lord Coke had cited as authori- 
ties. This was after, it may he noted, Serjeant Sullivan had admittech 
that there were places in the King's Dominions, hut out of the realm in 
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the strict sense of the region of the common law of England, where 
ofEenoes having been commitied there could be a trial in England. Upon 
this Mr. Justice Scrutton remarked, “ Perhaps there is a little more to 
** be said for Lord Coke than you thought. You will not be quite so 
** severe on him when you next come to address us about him, will you? 

3x:A. although the Court frankly adopted the opinions of Lord Coke, 
Sir Matthew Hale, and Mr. Serjeant Hawkins as the main ground of their 
decision, they also, by an independent reading of the statute, rejected 
the interpretation which Serjeant Sullivan put upon it. He had ^ked 
them to interpret it as if they were reading it for the first time. They 
accepted his invitation, and arrived at a conclusion which had the merit 
of supporting the authority of the impeached text-writers. 

* Serjeant Sullivan's criticism, or accusation, of Lord Coke was that 
he had left out the essential and governing words of the whole section 
refating to adhering. The offence is described in the statute as a man 
being ‘‘ adherent to the King's enemies in his realm, giving to them aid 
and comfort in the realm, or elsewhere, and thereof be probably 
attainted of open deed." Lord Coke had set out tlfe statute correctly, 
and had translated it correctly, but when he came to the detailed com- 
mentary he leaves out the words in his realm," as they first occur, ^ and 
makes his comment as if the whole sentence ran adherent to the King's 
enemies, giving to them aid and comfort in the realm or elsewhere." 
This, said Serjeant Sullivan, altered, the whole meaning of the statute. 

Coke's commentary was only justifiable, Serjeant Sullivan contended, 
on the supposition that these words “ in his realm " might be omitted; 
and^it was the commentary so made, he urged, which became the founda- 
tion of what was the plain error of the writer. This commentaiy runs 
thus — This is here explained, viz., in giving aid and comfort to the 
King's enemies within the realm or without; delivery or surrender of 
** the King's castles or forts by the Kiiig's captaine thereof to the King's 
“ enemie within or without for reward, *kc., is an adhering to the King's 
enemie, and consequently treason declared by this Act." 

Serjeant Sullivan submitted, as has already been pointed out, that 
these cases of deli\"fring of castles were not at common law at all, but 
were within the jurisdiction of the Constable and Marshal ; therefore it 
was not a crime which the statute refers, because it could not be tried 
by the King's Courts at common law. 

The reading of the statute which Serjeant Sullivan put before the 
Court, and the meaning he put on the statute when the limitation of the 
words in his realm " was,given its proper effect, as well as the opinion 
pf the Court as to the meaning of the statute, may be best given by a 
quotation from the judgment, 
xxjciv 



Introduction. 


Mr. Justice Darling said, ** Taking the words of the statute theni- 
selves, it appears to us that the construction for which Serjeant Sulli- 
van contends is not the true one. He would have it that ' be adherent 
‘ to the King’s enemies in his realm, giving to them aid and comfort in 
‘ the realm or elsewhere,’ means that the adherence, because 
adherence which is the offence, really must be by a person who, being in 
** this country, gives the aid and comfort, it may be in this country, it 
may be outside of it. We agree that if a person, being within this 
coimtry, gives aid and comfort to the King’s enemies in this country, 
he is adherent to the King’s enemies; we agree (and Serjeant Sullivan 
** admits this) that if he is in this country, and he gives aid and comfort 
to the King’s enemies outside this country, he is adherent to the Kiiig^s 
enemies. But we think there is another offence, and that the words 
must mean something more than that. We think thfit the meaning *of 
“ these words is this — ‘ giving aid and comfort to the King’s enemies,’ 
are words of apposition; they are words to explain what is meant by 
‘‘ being adherent W, and we think that if a man be adherent to the King’s 
enemies in his realm by giving to them aid and comfort in his realm, 
or if he he adherent to the King’s enemies elsewhere, that is, by giving 
to them aid and comfort elsewhere, he is equally adherent to the King’s 
enemies, and if he is adherent to the King’s enemies, then he commits 
“ the treason which the statute of Edward III. defines. Reasons may be 
“ given for that, but we think a very good reason is to be found in this, 
“ that the subjects of the King owe him allegiance, and the allegiance 
follows the j)erson of the subject. He is the King’s liege wherev^T he 
may be, and he may violate his allegiance in a foreign country just 
‘‘ as well as he may violate it in this country.” 

We should like here to refer to an interesting argument of Serjeant 
Sullivan which he presented for the purpose of showing that the statute of 
Edward III. could not have meant to make adhering t o the King’s enemies 
abroad a treasonable offence. This argument wiW be found on page 210. 
Serjeant Sullivan said, ” My lords, at the time of the statute there were 
in England among the great landowners and nobles a number of persons 
who were under two allegiances, one in England, and, in respect*of 
** lands which they extensively owned in France, another allegiance in 
** France. The limitation of levying war, and I submit also the clear 
” limitation of adhering, aro| 5 e from the fact that, being feudal subjects 
of the King of France in respect of French lands, and of the King of 
” England in respect of English lands, the barons themselves would be 
” anxious to limit the decision of treason in such a way as that their 
‘‘ English lands should not be forfeited in respect of service and homage 
” rendered in respect of their possessions outside the realm rendered to 
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the King’s enemies. At page 460 of the first volume of Pollock and 
'' Maitland there is this passage — ‘ The territory within which, according 
“ * to later law, subjects would be born to the King of England was large; 
‘‘ * under Henry II. it became vast. It comprehended Ireland; at times 
' (to say the least) it comprehended Scotland; it stretched to the 
^‘"^P^nees. Then, again, the law, even of Bracton’s day, acknow- 
“ * legged that a man might be a subject of the French King and hold 
“ ‘ land in France, and yet be a subject of the English King and hold 
** * land in England. It was prepared to meet the case of a war between 
“ ^ the two Kings; the amphibious baron might fight in person for his 
' liege lord, but ho must also send his due consignment of knights to the 
' opposite army. In generation after generation Robert Bruce holds 

* lands on both sides of the Scotch Border; no one cares to remember on 

* which side he was born.’ It was the Parliament that was seeking to 
have a definition of treason, which, of course, at that time was very 
largely a matter affecting titles to property, and developed, indeed, 
in the early days as pari of the law of real pro})ert^.^’ Then he says, 
I submit that is a very plain reason why the Parliament would he> 
most anxious to see that the persons who very largely constituted the 
Parliament should be put in a position of having to elect, witjn two 
feudal claims upon them, which of their territories they should forfeit 

* in case their two feudal lords disagreed and went to war.” 

It may occur tx) the render as strange that the question whether a 
nan has committed treason should have to I>e determined on the con- 
itrr^tion of a statute written in a form of French wliich has long' been 
jbsolete, and of which the English translation makes necessary such an 
daborate exercise in parsing oj- analysis of sentences. Moreover, imam- 
>iguous though the opinions of Lord Coke, Sir Matthew llale, and Mr. 
Serjeant Hawkins are as to the meaning of the statute, it can still hardly 
ye considered satisfactory that our Courts in the twentieth century should 
lave to accept their authority, as it were, uncritically. The law upon 
vhich these text-writers wej^e stating their opinions was the product of an 
tge whose institutions have entirely- passed away and their memory almost 
)a«8ed into oblivion — was rapidly passing into oblivion at the time when 
hey wrote, four or five hundred years after the statute was passed. In 
he thirteenth cftitury feudal institutions were in full vigour. Not much 
nore than half a century after Lord Coke wrote, the last remnants of the 
eudal system are commonly said to have I>een alwlished in the reign of 
Charles II. If our judges of to-day are not to rely on what Lord Coke 
lays down as the law of that far-away period of law, how can they thein- 
^ selves form an independent opinion of it when a case surprisingly hap- 
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pens involving that law? They must necessarily put themselves in the 
same mental or professional attitude towards Lord Coke and other ancient 
writers as their comparatively recent predecessors, Chief Justice Dallas 
and Chief Justice Best. The Courts have by a sort of compulsion con- 
ferred on these text-writers the authority of legislators, or, at least, oj^, 
the Courts of law. So long as this professional tradition is follow^ the 
law as expounded by the authoritative text-wr iters may not be more 
difficult to ascertain than if it were, in fact, contained in an Act of 
Parliament or in the decisions of the Courts. It is therefore eminently 
desirable that the Courts should not depart from this tradition, and this 
sound rule the Court of trial and the Court of Criminal Appeal observed 
in the Casement trial. This, moreover, can be said for it, that legis- 
lators, presumably, are aware that the law has been so-and-so established 
by following the traditions of the text-writers, and if they choose not to 
interfere it may be urged that the law expresses the state of public 
opinion of the times. This has turned out to bo true as regards the law 
of treason laid down and applied in the Casement case. Supposing that 
the Legislature, struck with what must be admitted to be the extra- 
ordinarily laboured process necessary to demonstrate that treason can be 
cornniitted abroad, determined to pass an explicit law of treason, what 
else could Parliament do but embody the result of the Casement trial? 
They would pi*obably state the haw in some such language as that of Sir 
James Fitzjames Stephen in his Digest of the Criminal Law — Every 
‘‘ one commits high treason who, either in the realm or without it, 
actively assists a public enemy at war with the King.^’ This is exactly 
the law as determined by the Court of Criminal Appeal from their read- 
ing of the statute of Edward III., and the interpretation of it by the text- 
writers whom they really followed. Yet how much simpler, and more 
adapted to ordinary comprehension, is it expressed by Sir James Fitz- 
james Stephen than in the statute or in the later, but still unmodern 
English, of those text- writers ! Such simplicity of statement would have 
made any chance of Casement escaping the consequences of his guilt im- 
p)0ssible. Serjeant Sullivan could not h^ive availed himself of the 
ambiguities of an ancient statute, or the possible invalidity of a profes- 
sional tradition. Such an opportunity, how^ever, is not likely to occur 
again. The decision of the Court of Criminal Appeal is*now as authori- 
tative as to what the law of treason is as it is consonant with public 
opinion as to what that law ought to be; and Parliamentary remodelling 
of the statute of Edward III. will probably be deferred to a quite distant 
future. * 

After the judgment of the Court of Criminal Appeal an application 

xxxvii 



Sir Roger Casement. 

was made to the Attorney-General for his certificate under section 1 (6) of 
the Criminal Appeal Act, 1907, authorising a further appeal, by the 
defence to the Hotise of Lords on the ground that the decision involved a 
point of law of exceptional public importance, and that it was desirable 
Jin the p ublic interest that a further appeal should be brought. The 
Attorney-General, however, in the exercise of his discretion, refused his 
certificate. 

Our final remarks on the Casement trial must refer to his execution, 
which took place in Pentonville Prison on 3rd August, 1916. The 
execution was within the walls of the prison ; that is precisely as though 
Casement^s offence had been murder. The Act of 1868, which enacted 
tlfat the execution of the death sentence must be in prison, dealt only 
with executions for the crime of murder, and not for the offence of 
treason. In the latest edition of Stephen's Digest of the Criminal Law, it 
is stated that the Act for executing sentences of death within gaols does 
not apply to cases of treason, and, indeed, by sections 2 and 16 together 
appears to exclude its operation in such cases — An execution for treason 
“ would, therefore, it would seem, have to be public." Statements 
founded apparently on this were also made in legal journals. If this had 
been true a special Act of Parliament would have been neciessary autho- 
rising Casement’s execution in private, unless the sentence were' com- 
muted, as a public execution could hardly have been tolerated. Several 
considerations, it would seem, have been overlooked in those statements. 
It had been said by Coke himself that the King might remit some part of 
the •punishment of treason, e.^., the quartering, so that there might be 
decapitation only, the usual judgment as to execution for treason in 
Coke’s day. By the Forfeiture Act, 1870, the punishment for high 
treason is hanging, but the King, by warrant, countersigned by a Secre- 
tary of State, may substitute death by decapitation. The King changed 
the sentence on Lady Lisle, one of Jeffreys’ victims, from burning, the 
penalty on women for treason until 17 JO, to execution by decapitation. 
There existed, therefore, a prerogative of the Crown to alter the details 
of the judgment of death. This^ prerogative was very frequently exer- 
cii^d in cases of treason in respect of the place of execution, so that there 
are examples of ^xeiutions for treason both in public and in private— on 
Tower Hill or within the walls of the Tower, as the case might be. The 
Sheriffs Act, 1887, has more bearing, however, on the mode of executing 
Casement than the King’s prerogative. This Act provides that where 
judgment of death has Ixien passed uj)on a convict the Sheriff of the 
county shall l)e charged with the execution of such judgment, and may 
carry such judgment into execution in any prison which is the common 
gabl of his county, 
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After the execution of Casement the following statement was issued 
by the Government : — 

“ All the circumstances in the case of Roger Casement were carefully 
and repeatedly considered by the Government before the decision was 
reached not to interfere with the sentence of the law. He was convicted^ 
and punished for treachery of the worst kind to the Empire had 
served, and as a willing agent of Germany. The Irish rebellion 
resulted in much loss of life, both among soldiers and civilians. 
Casenjent invoked and organised German assistance to the insurrec- 
tion. In addition, though himself for many years a British official, 
he undertook the task of trying to induce soldiers of the British 
Army, prisoners in the hands of Germany, to forswear their oath df 
allegiance and join their country’s enemies. Conclusive evidence has 
come into the hands of the Government since the trial that he had 
entered into an agreement with the German Government, which explicitly 
provided that the brigade which he was trying to raise from among the 
Irish soldier prisoners inight be employed in Egypt against the British 
Crown. Those among the Irish soldier prisoners in Germany who resisted 
Casement’s solicitations of disloyalfy were subjected to treatment of 
exceptional severity by the Germans; some of them have since been ex- 
changed as invalids, and have died in this country, regarding Casement 
as their murderer. The suggestion that Casement left Germany for the 
purpose of trying to stop the Irish rising was not raised at the trial, 
and is (xmclusively disproved, not only by the facts there disclosed, but 
by further evidence which has since become available. Another sugges- 
tion, that Casement was out of his mind, is equally without foundation. 
Materials bearing on hi.s mental condition were placed at the disposal of 
his counsel, Avho did not raise the plea of insanity. Casement’s 
demeanour since his arrest, and throughout and since the trial, gave no 
ground for any such defence, and, indeed, was sufficient to disprove it.” 

On 30th June it was announced that the King had been pleased to 
direct the issue of Letters Patent under the Great Seal of the United 
Kingdom degrading Sir Roger Casement, C.M.G., from the degree tJf 
Knight Bachelor. The announcement was also made on the same date 
that the King has been pleased to direct that Sir Roger Casement, 
Knight, shall cease to be a member of the most Distinguished Order of 
Saint Michael and Saint George, of which Order he was appointed a 
Companion in 1905, and that his name shall be erased from the Register 
of the Order. 
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1864^ 1st September. 
1892, Slst July. 
J895, 27th June. 
1898750Ch July. 

1899-1900. 

1900, 20th August. 

1901, 6th August. 
1906, 30th June, 
1906, 13th August. 
1&)7, 2nd December. 
1908, Ist December. 
1911, 20th June. 
1911. 

1909-1912. 

1913, Ist August. 

1914, 4th August. 
1914, 7 th October. 
1914, December. 


1915, 19th February. 
19^ 12th April. 

1916, 20th April. 

1916, 2l8t April 
(Friday). 

1916, 22nd April. 
1916, 21 st Apiil. 


1916, 22nd April. 


1916, 15th, 16tb, and 
17th May. * 
1916, 26-29 th June. 

1916, 30th June. 

1916, 17-18th July. 
1916, 3rd August. 
1916, 4th August. 


Roger Casement born in County Dublin. 

Enters service of Niger Coast (Oil Rivers) Protectorate. 

Appointed H.M. Consul at Louren^o Marques. 

Appointed H.M. Consul for Portuguese Possessions in West 
Africa. 

Employed on special service at Cape Town and receives the 
Queen’s Houth African Medal. 

Transferred to Kinchassa in the Congo State. ^ 

Appointed Consul for part of the French Congo Colony. 

Made a C.M.G. 

Appointed Consul for State of San Paulo and Panama. 

Transferred to Para. 

Appointed Consul-General at Rio de Janerio. 

Knighted. 

Receives the Coronation Medal. 

Employed while Consul-General at Rio de Janerio making 
inquiries relative to the Putumayo rubber industry. 

Retires on a pension. , 

Declaration of War between the United Kingdom and Germany. 

Makes the last demand for his pension. 

Irish prisoners of war collected into a German camp at Limburg 
in the Ruhr district. • 

From this time until 19th February Casement addressed 
meetings of Irish prisoners urging them to join the Irish 
Rrigade. 

Casement reported to have made a speech in which he said, 
“Now is the time for Irishmen to fight against England.” 

Railway ticket taken from Berlin to Wilhelmshaven. (Found 
at Tralee on 21st April.) 

Red light seen fiashing about a mile away at sea off Gurraghane 
at 9.50 p.m. 

H.M.8. “ Bluebell” meets the “ Aud” in the neighbourhood of 
Tralee. 

“ Aud ” blown up and sinks near the Daunt Rock Lightship. 

Casement, Bailey and Monteith land near Tralee. Casement 
seen on road to Aidfert at 5.15 a.m. Casement discovered 
by police in McKenna’s Fort and taken to Ardfert Barracks. 

Casement taken to England in custody and handed over to the 
Metropolitan Police. Afterwards, until 15th May, kept in 
military custody in the Tower of London. 

Magisterial Inquiry at Bow Street Police Court and committal 
for trial. 

Trial in the High Court of Justice, Tendon. Verdict of guilty 
and sentence of death. 

Casement do-knighted. 

Proceedings in the Court of Criminal Appeal. Appeal dismissed. 

Casemept executed in Pentonville Prison. 

Statement issued by the Government after Casement’s execution* 
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IN THE HIGH COURT OF JUSTICE, LONDON^ 
MONDAY, 26th JUNE, 1916, 

BEFORE 

» 

The Lord Cnffep Justice of England (Viscount Reading), 
Mr. Justice Avory, 

Mr. Justice Horrtdqe, 

And a Jury. 


King’s Coroner (Mr. Leonard W. Kershaw). 


Counsel for the Grown — 

The Attorney-General (The Right Hon. Sir Frederick 
Smith, K.C., M.P.), 

The Solicitor-General (The Right Hon. Sir George Cave, 
K.C., M.P.), 

Mr. a. H. Bodkin, 

Mr. Travers Humphreys, 

Mr. G. a. H. Branson, 

Instructed by Sir Charles W. Mathews, K.C.B., 
Director of Public Prosecutions. 


Counsel for the Prisoner — 

Mr. a. M. Sullivan (K.C. and Second Serjeant of the Irish Bar), 
Mr. T. Artemus Jones, 

Mr. J. H. Morgan, 

Instructed by Mr. G. Gavan Duffy, assisted by Mr. Michael 
Francis Doyle, of the American Bar. 



THE TRIAL. 

First Day— Monday, 26th June, 1916. 


An Ushkr or thb Court — Oyez. My lords the King’s Justices do 
^trictly charge and conunand all manner of persons to keep silence, for they 
will now proceed to the pleae of the Oown and arraignment of prisoners 
up<m their lives and deaths, and all those that are bound by recognisance 
to give evidence against any of the prisoners which shall at the bar, 
let them come forA and give their evidence, or they will forfeit their 
recognisance. God save ^e King. 

The Kino’s Coroner — Sir Roger Casement, you stand indicted and 
charged on the presentment of the grand jury with the* following offence : — 
High treason, by adhering to the King’s enemies elsewhere than in the 
King’s realm— to wit, in the Empire of Germany— contrary to the Treason 
Act, 1361 , 25 Edward III., statute 6, chapter 2. The particulars of pffence 
alleged in the indictment are that you. Sir Roger David Casement, other- 
wise known as Sir Roger Casement, knight, on the 1st day of December, 
1914, and on divers other days thereafter, and between that day and Ae 
2l8t April, 1916, being then — ^to wit, on the said several days—a British 
subject, and whilst on the said several days an open and public war was 
bmg prosecuted and carried on by the German Emperor and his subjects 
against our Lord the King and his subjects, then and bn the said sever^ 
days traitorously contriving and intending to aid and assist the said 
enemies of our Lord the King against our Lord the King aud his subjects, 
did traitorously adhere to and aid and comfort the said enemies in parts 
beyond the seas without this realm of England — ^to wit, in the Empire of 
Germany. , 

The overt acts of the said treason are as follows : — 

(1) On or about the Slst December, 1914, ^liciting and inciting and 
endeavouring to persuade certain persons, being British subjects and 
members of the military forces of our I/>rd the King, and being prisonero of 
nar then imprisoned at lAmburg Lahn Camp, in the Empire of Germany— 
to wit, Michael O’Connor and others whose names are unkno^ — to forsake 
their duty and* allegiance to our Lord the King, and to join the armw 
forces of his said enemies, and to fight against our Lord the King and his 

subjects in the said war, . , 

(2) On or about the 6th day of January, 1915, soliciting and inciting 
and endeavouring to persuade certain persons, being British subjecte and 
members of the military fences of our Lord the King, and being prisons® 
of war then imprisoned at Umburg Lahn Camp, in the Empire of 
Germany — ^to wit, J(]^n Robinson and John Cronin and others whose names 
we imknown— to forsake their duty and allegiance to our Lord the King, 
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and to ^oin the himed forces of hie said enemies and to fight against our 
Lord the filings and his subjects in the said war. 

(3) On or about the 19th Februarj, 1915^ ec^citing and inoiting and 
endeavouring to persuade certain persons^ being British subjects and 
members of the military forces of our Lord the King, and being prisoners 
of war then imprisoned at Limburg Lahn Camp, in the Empire of 
Creni&ny — ^to wit, John Robinson, William Egan, Daniel O’Brien, and 
James Wilson, and others whose names are unknown — to forsake thtir 
duty and allegiance to our Lord the King, and to join the armed forces of 
his said enemies and to fight against our Lord the King and his subjects 
in thei^said war. 

(4) In or about the months of Janmry and February, 1915, at Limburg 
Lahn Camp, in the Empire of Germany, circulating and distributing 
and causing and procuring to be circulated and distributed to and amongst 
certain persons, being British subjects and members of the milita:^ foroes 
of our Lord the King, and being prisoners of war imprisoned at Limburg 
Lahn Camp aforesaid — to wit, Michael O’Connor, John Robinson, John 
Cronin, William Egan, Daniel O’Brien, James Wilson, and divers others 
whose names are unknown — a certain leaflet to the tenor and effect following, 
that is to say : — Irishmen, here is a chance for you to fight for Ireland. 
'"You have fought for England, your oountry’s hereditary enemy. You 
* ' have fought for Belgium in England’s interest, though it was no more to 
“ you than the Fiji Islands. Are you willing to fight for your own country 

with a view to securing the national freedom of Ireland? With the 
‘ * moral and material assistance of the German Government an Irish Brigade 
'' is being formed. The object of the Irish Brigade shall be to fight solely 
the cause of Ireland, and under no circumstances shall it be directed to 
^'any German end. The Irish Brigade shall be formed, and shall fight 
"under the Irish flag alone; the men shall wear a special distinctively 
" Iridi imiform and have Irish officers. The Irish Brigade shall 
" clothed, fed, and efficiently equipped with arms and ammunition by the 
"German Government- It will be stationed near Berlin, and be treated 
" as guests of the German Government. At the end of the war the 
" German Government undertakes to send each member of the brigade who 
" may so desire it to the United States of America with necessary means 
" to land. The Irishmen in America are collecting money for the brigade. 
" Those men w^ho do not join the Irish Brigade will be removed from 
" Limburg and distributed among other camps. If interested, see your 
company commanders. Join the Irish Brigade and win Ireland’s 
''independence! Remember Bachelor’s Walk! God save Ireland!”— 
with intent to solicit, incite, and persuade the said last-mentioned British 
subjects, being Irishmen, to forsake their duty and allegiance to our Lord 
the King, and to aid and assist his enemies in the prosecution of the said 
war against our Lord the King and his subjects. 

(6) On or about the 31st December, 1914, and on divers days there- 
after in the months of January and February, 1915, persuading and pro- 
curing certain persons being memb^s of the military forces of our Lord 
the King — ^to wit, Daniel Julian Bailey, one Quinless, one O’Callaghan, one 
Keogh, one Cavanagh, one Greer, and one Soanlan, and divers others 
whose names are unknown — ^to the number of about fifty, the said persons 
being prisoners of war then imprisoned in Limburg Lahn Camp, in the 
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Smpire of GepRany, ta ioraake their allegiwoe to our Lord the King^, %nd 
to join tho armed forces of his said enemies with a view to fight against 
our Lord the iSing and his subjects in the said war. 

(6) On or about the 12th day of April, 1916, setting forth from the 
Umpire of Gei*many as a member of a warlike and hostile expedition under- 
taken and equipped by the said enemies of our Lord the King, having for 
its object the inti^uction into and landing on the coast of Ir^and of arms 
and ammunition intended for use in the prosecution of the said war by the 
said enemies against our Lord the King and his subjects. 

Sir Roger David Casement, how saith you, do you plead guilty or not 
gnilty to the charge of high treason? # 

Mr. Sullivan — ^Before the prisoner pleads I, on his behalf, move to 
quash the indictment on the groimd that no offence known to the law is 
disclosed by the indictment as framed. I would not take this course, in 
view of the decision in Thti King v. Lynch ^ had I not groimds upon whicli 
I can point out to youi- lordships that at the present time the prisoner 
stands in a totally different position from the position of the prisoner at the 
time of The King v. Lynch ^ and that the reasons why a motion to quash 
the indictment would not have been heard in The King v. Lynch have 
to-day been altered both by statute, by circumstances, and by the nature 
of the present indictment, which is not the same as that in The King v. 
Lyn^h. At the time of The King v. Lynch motion in arrest of judgment 
might have been an opportunity upon which the indictment could be 
objected to — ^writ of error lay, for the indictment being part of the record 
there was the error on the face of the record. Both those remedies for 
the prisoner have, at all events, been altered, and so far as they then 
existed are no longer available to him. Furthermore, my lords, the 
indictment in the present case differs from The King v. Lynch in this most 
material particular. Taking the indictment as a whole, both the offences 
Jmrgedy the particulars, and the overt acts alleged, there is not anywhere 
in the indictment an allegation of any act done anywhere within the King’s 
dominions — I am not speaking merely of within the realm, but within any 
territory in which ffis Majesty claims dominion of any kind -and both the 

overt acts and the offences here charged are entirely laid 

[Their lordships conferred.] 

The Lord Chief Justice — Mr. Sullivan, I have no doubt you have con- 
sidered the authorities which were cited both in The King v. Lynch and 
in a number of earlier cases in which it is said by great judges that a 
motion tro qua.sh ought not to be made at this period, at any rate, in 
q^es of treason, cases of gi’eat magnitude as they are called; you obviously 
had those in mind because of what you said just now. The same observa- 
tions would apply in the present case as in The King v. Lynch ^ although 
I agree the procedure would be different because of the Criminal Appeal 
Act of 1907. 

Mr. Sullivan — I quite appreciate what your lordship means. 

The Lord Chief Justice — That you had in mind when you made the 
observation you did. It equally open to you, and you are not prejudiced 
in any way by raising this point at the end of case for the prosecution, 
on which you may have other points to submit ; then one can see whether 
upon your submissibn any case haa been made out in law against the 
prisoner upon this indictment, which will ^able you to argue point. 
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The Court thinks that that ie the more convenient way of dealing with it. 
Of course it is open to the Attomey-General to raiee the objection at 
once, that he objects to the motion to quash at the momeitt, and that it 
should be done later ; but although that has not been done, we think it is 
a more convenient course that it should be taken at the end of the case 
for the prosecution unless you, Mr, Attorney, say anything to the contrary* 

The Attornht-Genbral — No, I respectfully assent to what your Icwrd- 
ship says. 

The Lord Chibf Justice — ^You shall not be prejudiced in any way, Mr* 
Sullivan. 

Mr, Sullivan — I thank you, my lord. 

The King's Coroner — Sir Roger David Casement, how say you, do 
you plead guilty or not guilty to thtj high treason alleged in the indictment? 

Sir Roger Casement — Not guilty. * 

The Kino's Coroner — Sir Roger Casement, have you been served ten 
days at least since with a copy of the indictment, a. list of the witnesses, 
and copies of the panel of the jury? 

Sir Roger Casement — I have. 

The Chief Clerk op the Crown Officp — Prisoner at the bar, these 
good men tliat you shall now hear called and personally appear are the 
jurors who are to pass between our Sovereign Lord the King and you 
upon your trial of life and death ; if therefore you will challenge them or 
any of th^m you must challenge them as they come to the book to be 
ewom, and before they are sworn, and you shall be heard. 

The following jurors, not having been challenged, 

Frederick Thomas Wheeler, 18 Chambers Lane, Willesden, Shipping Clerk, 
Ernest William West, 10 Balmoral Road, Willesden, Schoolmaster, 

John Charles Watts, 37 Buchanan Gardens, Willesden, Warehouseman, 

Albert John Abbott, 68 Ca vet sham Avenue, Palmers Green, N., Clerk, 

HerbeVt James Scoble, 41 Ravensdale Road, Hackney, Clerk, 

Richard Charles Scantlebury, 2 Trederwen Road, Hackney, Agent, 

Albert George Scopes, 261 Mare Street, Hackney, Leather Merchant, 

John Burden, 70 Drakefield Road, Balham, Wandsworth, Mechanical Engineer, 
William Bowers Card, 64 Northfield Avenue, Ealing, Baker, 

William Cole, 26 Coulson Street, Chelsea, Coachman, 

Hyman Saunders, 68 Amhairst Road, Hackney, Tailor, and 

Albert Sydney Ansley, 42 Osborne Road, Palmers Green, Bank Clerk, 

were each separately sworn in the following terms : — 

You shall well and truly try and true deliverance make between 
our Sovereign Ijord the King and the prisoner at the bar 
* * whom you shall have in charge, and a true verdict give 
according to the evidence. So help you God." 

The Usher — If any one can inform my lords the King's Justices, 
or the King'e Attorney-General, ere this inquest be now taken between 
our Sovereign Lord the King and the prisoner at the bar, of any treason, 
murder, felony, or misdemeanour committed or done by him, let them 
come forth and they shall be heard; for the prisoner stands at the bar 
upon his deliverance; and all others that are bound by recognisances to 
give evidence against the prisoner at the bar, come forth and give evidence, 
or else you forfeit your recognisances. 

The,. King's Coroner — Gentlemen of the jury^ the prisoner stands 
indicted by the name of Sir Roger David Casement, and is charged with 
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the fdik^ng offaoce:— *' High treason by adhering to the EUng’s ^lemies 
" elsewhere than in the King’s realm — ^to wit, in the Empire ^ Germany 
“ — contrary to the Treason Act, 1351 (25 Edward III., stat. 5, cap. 2).” 
The particulars of the offence are that Sir Roger David Casement, knight, 
on the 1st day of December, 19H, and on divers other days thereafter, 
“fand between that day and the 2l8t of April, 1916, being then — ^to wit, 
on the said several days — a British subject, and whilst on the said several 
days an open and public war was being prosecuted and carried on by the 
German Emperor and his subjects against our Lord the King and his 
subjects, then and on the said several days traitorously contriving and 
intending to aid and assist the said enemies of our Lord the King against 
our Lord the King and his subjects, did traitorously adhere to and aid 
and comfort the said enemies in parts beyond the seas without this realm 
of England, to wit, in the Empire of Germany. The indictment sets out 
the overt acts that are alleged of that treason. Upon that indictment the 
prisoner hath been arraigned, and upon his arraignment he has pleaded 
that he is not guilty. Your charge therefore is to inquire whether he be 
guilty or not guilty upon that indictment and to hearken to the evidence. 
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The Attorney-General — May it please your lordships : gentlemen of 
the jury, I appear with my learned friends on behalf of the Crown to 
support the chaige of high treason without the realm against the prisoner 
at the bar, who has the advantage of being defended by my learned 
friends, Mr. Sullivan, Mr. Artemus Jones, and Mr. Morgan. 

The charge upon vhicli the prisoner is arraigned is a very grave 
one. The law knows none graver. This inquiry will therefore receive, ^ 
it deserves and requires, your close and constant attention. 

The law of treason, gentlemen, is principally founded upon a statute 
as old as the reign of King Edward III. Treason is the doing or design- 
ing anything which would load to the death, bodily harm, or restraint of 
the King, levying war against him within the realm, or adhering to his 
enemies within or without tlie realm. It is alleged here by the Crown 
that the prisoner has been guilty of this most heinous crime, that he has 
adhered to the King's enemies and has attempted to seduce His Majesty^s 
soldiers from their allegiance. It will be for you to oohsider, when you 
know all the facts, whether the Crown has proved these allegations, and 
whether, if they be proved, there is any circumstance of extenuation 
which can be urged ; or whether, upon the other hand, the crimes which 
it is alleged the prisoner has committed are aggravated by the relation- 
ship in which he formerly stood to thb Sovereign whom he has betrayed 
and the country at which he has struck. 

It is therefore desirable that you should hear in some detail What 
has been the career of the prisoner. He is an able and cultivated man, 
versed in affairs and experienced in political matters. He was not, as you 
will hear, a life-long rebel against England, and all that England stood 
for, as others well known in Irish history have been. Let me inform you, 
as briefly as I can, of the principal stages in a career which has not been 
without public distinction, and which was directed — it may be remembered 
even now to his credit — not to the destruction of the power of this great 
Empire, but to its consolidation and development. 

The prisoner was born in County Dublin on let September in the year 
1864. He entered the service of the Niger Coast (Oil Rivers) Protectorile 
on 31st July, 1892, at the age of twenty-eight. He was appointed three 
years later, on 27th June, 189B, to be Her Majesty's C5)nsul in the 
Portuguese’ Province of Liouren 9 o Marques, with a residence at Louren^o 
Marques. He continued in this employment for three years, and 6n 29A 
July, 1898, he became Consul for the Portuguese Possessions in West 
Africa, south of the Gulf of Guinea. He was employed on special service 
at Cape Town during the war in South Africa,' from 1899 to 1900; and he 
received, when the hostilities ended, the Queen's South African medal. 
He did not refuse this decoration for assistance rendered to England 
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during this war, although it was a war of which many Irishmen pro- 
foundly disapproved, and we may perhaps therefore reasonably assume' 
that at the age of thirty-six the crimes and delinquencies of this Empire 
had not engaged his attention, or at least had not conquered his iiiteUi* 
gence. On zOtli August, 1900, he was transferred to Kinchassa, in the 
Congo State; and he was appointed, in addition, on 6th August, 1901, 
to be Consul for part of the French Congo Colony. From 31st December, 
1904, he was seconded for one year; and afterwards for six montlis from 
3l8t December, 1906. On 30th June, 1905, he was made a C.M.G., a 
recognition of his public services which he did not disdain. He was 
appointed Consul for the States of San Paulo and Parana, with a residence 
at Santos, on 13th August, 1906. On 2nd December, 1907, he was trans- 
ferred to Para; and on the Ist December, 1908, he was promoted to be 
Consul-General at Rio de Janeiro. On 20thv June, 1911, he was made 
a knight. In 1911, the same year, he received the Coronation medal. 
The State of Goyaz was added to the district of the Consul-General at 
Rio d© Janeiro; and a new commission was issued to him on 2nd December, 
1912. From 1909 to 1912 he was employed, while titular Consul-General 
at Rio de Janeiro, in making certain inquiries relative to the rubber 
industry. On Ist August, 1913, after, ns the facts which I have stated 
show, a considerable career of public usefulness, he was retired on a 
pension. 

Gentlemen, this j)ension had been honourably earned, and it would 
therefore be neither necessary nor proper to refer to it were it not for 
the sinister and wicked activities of the period which I am approaching. 
But it is necesfiary now to observe what quality of conduct the prisoner 
judged in his ocmscience to be consistent with the receipt of a pension 

this country. Government pensioits are paid quarterly, and on. each 
occasion must be formally claimed. Tlie claim is made by a statutory 
declaration which sets out the services for which the pension was awarded 
and the amount claimed. The prisoner made five such declarations, the 
first on 2nd October, 1913, and the last on 7th October, 1914. They 
are in the possession of the Crown and will be produced. No payment 
has been made since the last date, nor would it have been made if 
claimed, as by that time the Treasury had directed, for reasons which 
you will understand, that this pension should oea^ to be paid. 

I informed you that on 20th June, 1911, he received the honour of 
knighthood, and it is perhaps worth while, having regard to the singular 
K**er developments of his career, to read the letter, dated 19th June, 
1911, in which he rer^lied to the notification communicated to him by 
Sir Edward Grey of His Majesty's intention to bestow a knighthood 
U]^n him. He wrote, Hiis enemy of England, this friend of Germany, 
tms extreme and irreconcilable patriot, in the following terms : — 


^ ^ Savoy, Denham, Bucks. 

Dear Sir Edward Grey, . 

I find "it very hard to choose the words in which to make 
aoknowladgment of the honour done me by the King. I sm much moved at the 
proof of confidence and appreciation of my service on the Putumayo conveyed to 
me by your letter, whei^in you tell me that the King had been graoiotidy pleased 
npmi your ^commendation to confer upon me the honour of kn^hthood. I am, 
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indeed, grateful to you for this signal aBsuranoe of your pereonid esteem and supm^rt* 
1 am very deeply eensible of the honour done to me by His Majesty. I would beg 
that my humble duty might be presented to His Majesty when you may do me the 
honour to convey to him my deep appreciation of the honour he has been so 
graciously pleased to confer upon me. 

1 am, dear Sir Edward, 

Yours sincerely, 

Koger Casement* 

Gentlemen, I read that letter because you ought to remember that 
those *were the feelings on the 19th June, 1911, towards the country 
which he had served for so long, and towards the Sovereign of that 
country, of a man of mature years — ^he was, I tliink, forty-seven years old 
at tlie time that letter was written — a man who had had nineteen years’ 
experience of the methods df government of this country, in which indeed 
he had, and not without credit, borne a part. Such a man writes in 
terms of gratitude, a little unusual, perhaps, in their warmth, and in the 
language almost of a courtier, to express his pleasure at the title with 
which his Sovereign had rewarded his career. And he presents his humble 
duty to the King, and he l>egs that his dtep appreciation of the gracious 
honour may be expressed to Ilis Majesty. And this was in 1911. The 
history of the relations of England and Ireland up to that date were as 
w'ell known then as they are to-day. Ilie controversies, bitter and 
protracted, often tragic, springing from those relations w^re either the 
commonplaces of contemporary politics, or they filled the better known 
pagee of our elementary histories. And w^ell understanding these con- 
troversies, fully versed in the wiongs of which Irishmen were fruitful in 
complaint, knowing England’s ideals of government well — ^for at the out- 
posts of Empire he had carried them out — he sends his bumble duty to his 
Sovereign. What occurred between 1911 and 1914 to affect and corrupt 
the prisoner’s mind I cannot tell you, for I do not know. I only know 
of one difference. The Sovereign of the country to whom his humble 
duty was sent in 1911 was in that year the ruler of a great and wealthy 
nation, unequalled in resources, living at peace, unassailed, and it almost 
seemed unassailable. In 1914 this same nation was struggling for its 
possessions, for its honour, for its very existence in the most prodigious war 
which has ever tested human fortitude. To the Si^vereign of that countiy 
in the hour of its unchallenged greatness he sends his humble duty. It will 
be my task now to acquaint you with the method in which he carried out his 
humble duty in times dark enough to test the value of the unsolicited 
fessioixs he was so forward in making. 

I have informed you, gentlemen, in the most general outline of the 
antecedents of the prisoner, as those antecedents are known to the Crown. 
I cannot describe his movements after the outbreak of war until the 
happening of certain events to which it now becomes necessary to refer. I 
cannot, I say, describe hi® movements, but I have told you that, and you 
will recollect this date, the last demand for his pension was dated 7tli 
October, 1914. Between the months of September and December, 1914, 
the fortunes of the struggle in France were such that a large number of 
British soldiers were taken captive by the enemy, and amongst those 
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prisoners were many brave Irish soldiers. These soldiers taken, as I said, 
into captivity were distributed, apparently quit6 normally in the month of 
December, 1914, among various prisons in Germany, and they were treated 
neither worse nor better than other prisoners captured from the British 
Expeditionary Force. But in or about the month of December, 1914, 
prisoners of war belonging to various Irish regiments were removed from 
the different camps in which they were then imprisoned, and were collected 
into a large camp at Limburg Lahn. And it became evident from what 
followed that they were so collected for a special purpose, which had been 
the result of consideration and calculation on the part of the German 
Government. 

At that time the prisoner was in Germany, moving with freedom about 
the country, apparently an honoured guest of the German nation. The 
full story of the circumstances under which he went to Germany it is not in 
my power to tell. But it is evident that the part he was to play was 
that of a man willing, and it was hoped able, to seduce from their allegiance 
to the King, their Sovereign and his, the Irisli prisoners of war who, 
after fighting valiantly for the Empire, had been captured, as so many 
brave soldiers of all nations have been captured in this war. One can 
imagine the type of these private soldiers, aliens and prisoners, in an 
enemy country. We may perhaps surmise from the very attempt now to 
be described that they were simple, imlettered men, unlikely, it may have 
been thought, to resist a specious appeal. These men were collected by 
the Germans for the purpose of listening to addresses or lectures on Irish 
history and other matters from the prisoner, who, like themselves, had 
embraced the service and eaten the bread of this country. They were 
^assembled at Limburg, on more than one occasdon, and were then 
addressed collectively, and in some cases individually, by Casement, who 
move d about the camp freely, and with the full loiowledge and approval 
ol the Germans. The Germans, aa you know, are very expert in this 
species of activity. Ireland has been disaff€>oted. Here there was a 
fruitful soil for s^uction. Even then it may be that the sc-ieme of an 
eventual landing in Ireland had been conceived by this thoroughly resource- 
ful and unscrupulous people. The Irish prisoners of war were there — 
emotional, excitable, uninformed, the easy victims, it was hoped, of 
seduction. Nor was the seducer lacking, the letter-writer of 1911 was 
to be tested. 

Whether it entered his head that he was exposing poor men, his 
infe riors in education, age, and knowledge of the world, to the penalties of 

treason I cannot tell you, for I do not know. Whether he conceived of 
the innocent blood which was so soon to flow in the unhappy country to 
which he professed devotion I cannot 4^11 you, for I do not know. But 
I shall be in a position to call before you evidence which will show that 
between the middle of December, 1914, and 19th February, 1915, the 
prisoner repeatedly address6Ml these prisoners of war. I do not think it 
likely that he dwelt upon his own ‘connection with the country which had 
afforded him a career, which had decorated him with a title, and from 
which he had accepted a pension. I suspect he did not inform them that 
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three years before he hod sent his humble duty to the Sovereign whose 
soldiers — while their hearts were heavy with captivity — ^he was attempting 
to seduce and to corrupt. ^ I oaxmot give you a full description of his 
rhetoric. I can only supply such fragments of his appeals as happened 
to linger in the minds of those whose evidence is available for the Crown, 
But 1 pause very deliberately to say that if it be possible to give an ex- 
planation of the original journey of the prisoner to Germany, which is 
consistent with the duty which he owed, and which he had so recently 
profeswid to his Sovereign and his country, I hope that his explanation 
will be put forward, by the very experienced counsel by whom he has the 
advantage of being defended. But whether or not his original journey to 
Germany is a step which can be explained, justified, or reconciled with his 
admitted allegiance, it must, I think, be evident that a wholly different 
class of considerations arises when one considers the equality of his acts kx 
I elation to these Irish prisoners. 

Ho introduced himself to them — ^such was the tenor of his address on 
more than one occasion — as Sir Roger Casement, the organiser of the 
‘‘ Irish Volunteers.’^ He stated that he was farming an Irish Brigade, 
and he invited all the Irish prisoners of war to join it. He pointed out 
repeatedly, and with emphasis, that in his opinion everything was to be 
gamed for Ireland by Germany winning the war ; and that the Irish 
soldiers who were listening to his addresses had the best opportunity they 
had ever had of striking a blow for Ireland by entering the service of 
the enemies of this country. He said that those who joined the Irish 
Brigade would bo sent to Berlin ; they would become the guests of the 
German Government ; and in the event of Germany winning a sea battle 
he (the speaker) would land a brigade in Ireland to defend the country 
against the enemy England. And that in the event of Germany losing the 
war either he or the Imperial German Government would give each man in 
the brigade a bonus of from XI 0 to X20, with a free passage to Amerioai . 

Such were the temptations unfolded to his simple listeners by the man 
w^ho reconciled it with his duty to address such persuasions to men in the 
straits, the bewilderment, and perhaps tho despair in which these prisoners 
then were. Gentlemen, to the honour of Ireland, let it be recorded that 
the vast majority of the Irish prisoners treated the rhetoric, and the 
persuasions, and the corruptions of tl e prisoner with contempt. He was 
received with hisses, and was on at least one occasion driven from the 
camp. Tlie Munster Fusiliers w^ere particularly prominent in their loyal 
resentment of the treacherous proposals made to them. One private in 
that regiment actually struck, so it is recorded, the prisoner, who wap 
saved from further violence by the intervention of an escort of Prussian 
Guards, who had been assigned to him for his protection by a nation which 
thinks of everything. 

Those Irish prisoners who unfavourably received the proposals made 
to thorn by Casement were punished by a r^uction in their rations. Two 
men, Robinson and O’Brien, who will ^called before you, and who refused 
to join the Irisli Brigade, were transferred to a^iother camp for punishment, 
and were then put upon short rations. The few men who w^ere seduced 
from their allegiance by the arguments addressed to them by the prisoner 
w‘ere rewarded by being given a green uniform with* a harp and shamrock 
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worked upon it, by nnueually liberal rations, both in quality and in quantity, 
and by the concession of ^eater leisure and liberty. Amongst the Irish 
prisoners in Limburg at this time was a man called Bailey, Bailey, of 
whom you will hear more, was observed by witnesses who will be called 
before you to be wearing this green uniform with the harp upon the 
collar and upon the cap, and to be carrying side-anns after the German 
fashion. Evidence will be offered to you that Bailey joined the so-called 
Irish Brigade. He was, 1 think, at once promoted to the rank of sergeant 
in that brigade by the Germans, who were assisting and encouraging for 
their own purposes the formation of the brigade. The witnesses to these 
acts of high treason and of treachery include — -Private Cronin, Royal 
Munster Fusiliers ; William Egan, lance-corporal, Royal Irish Rifles ; 
(Jorporal Michael O’Connor, Royal Irish Rifles; Private James Wilson, 
Dublin Fusiliers ; Private William Dooley, Royal Irish Regiment ; Trooper 
Daniel O’Brien, 19th Hussars; Corporal John Robinson, Royal Army 
Medical Corps; Private Michael Moore, Royal Army Medical Corps; 
Private John NeilJ, 2nd Battalion 18th Royal Irish Regiment. All these 
men with one exception were wounded, and have since been exchanged, and 
owing to the accident of their exchange they are available here at the difi 
posal of the Crown to give evidence in order to establish the occurrences 
which in general outline I have indicated to you. 

At this point, gentlemen, there is again a hiatus in the information 
which the Crown is in a position to lay before the Court. I have said 
enough to indicate to you that in his addresses to the prisoners Casement 
wa« in the habit of holding out, aa the military adventure for which this 
brigade was destined, a landing in Ireland, which was described as an 
attempt to free Ireland from the English enemy ; and it is not necessary 
for me to do moie at this stage than to point out that the Germans were 
•"^ss^ently not concerned to use Casement for the jiurpose of forming a 
brigade in order to add one more to ihe uniforms, already considerable in 
number, in the German Army. The inference will probably he drawn by 
you that it was intended then that such men as could be seduced from 
their aUegiance should foim the first fruits of a body which should be 
actually used for the purpose of raising armed insurrection in Ireland 
against the forces of the C’rown, and of acting as a trained and instructed 
nucleus round which the disaffected section of the population might rally 
and grow. 

The treason which is charged against the prisoner is the treason which 
(^sierts of adherence to the King’s enemies in the enemy country, and in 
raation to that treason evidence will be given to you of many overt acts ; 
of the attempt to seaoce, and in some cases of the actual seduction of 
His Majesty’s soldiers from loyal allegiance to His Majesty; the plotting 
and contriving to effect a hostile landing, with stores and arms, and with 
armed men in His Majesty’s dominions. 

Gentlemen, I have said as much as is necessary at this stage to 
inform you of the treasonable activities of the prisoner in Germany. We 
must now pass to that unhappy country which has been the victim in its 
history of so many cruel and cynical conspiracies, but siuely never of a 
conspiracy more cruel* and more cynical than this. 
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soea*^ of the events presently to be described was on the Kerry 
coast near Tralee Bay, on a lonely and wind-swept shore, the home of a 
scanty hsher population and of a few small farmers. On this shore, on 
Thur sday night, 20th April, 1916, at 9.60 p.m., a labourer, called Hussey, 
looking oceanwards, saw a red light hashing about a mile away at sea off 
Curraghane — a, light which it is possible was not unconnected with the 
happenings afterwards. And contemporaneously, or almost contem- 
poraneously, with the landing, of which I shall say a word later, of the” 
prisoner and his companions, a vessel, carrying arms, approached Tralee 
in circumstances which will satisfy you, I apprehend, that those on board 
that vessel carrying arms were taking j)art in common adventure with 
the prisoner and his party, who were conveyed to this countiy by other 
means, which you will, I anticipate, conclude were also of German origin. 

The enterprise of the prisoner and his friends had, happily, not 
eluded the vigilance of the Navy. His Majesty's vessel, the Bluebell,'' 
had become generally aware that a hostile scheme was being attempted> 
and if I describe to you what was observed by those on board the sloop 
Bluebell " in relation to the vessel carrying arms, you will be in a 
position to appreciate the general character of the plan which was formed 
in order to give effect to the high treason conceived and commenced on 
the soil of Germany. Tlie ^‘Bluebell,” on 21st April. (Good Friday), 
was patrolling in the neighbourhood of Tralee when she sighted a suspicious 
ship flying the Norwegian ensign, and with four Norwegian ensigns 
painted forwaid and aft on each side of the vessel. The captain of the 
“ Bluebell " hoisted a signal demanding the name of the apparently Nor- 
wegian vessel, and making inquiry about her destination. The reply was 
given that she was the “ And," of Bergen, bound for Genoa. The 
captain of the Bluebell " informed the vessel that she must follow the 
Bluebell " to harbour. The captain of the ‘^Aud " answered — and it 
was noticed that he spoke in broken English — Where are you takiiig 
me to? " The Bluebell ’’ thereupon intimated that she. would go 
ahead and that the Aud " was to follow immediately after. llie 
“ Bluebell " then proceeded to go ahead, but the ‘‘ Aud " remained with- 
out moving, and a shot was accordingly fired across her bows. She then 
asked, ** What am I to do? " and was again ordered to follow, and there- 
after she did fallow. She was escorted by the ‘‘ Bluebell without further 
trouble or incident until next morning, when they passed abreast of the 
lightliousG not far from Queenstown. Then the Aud " boieted a signal. 
Where am I to anchor upon arriving in harbour? " She was informed 
that she was to await orders, but meanwhile to continue to follow tb^ 
** Bluebell." On nearing the Daunt lightship the Bluebell " headi^ 
for the harbour and the “ Aud " stopped her engines. The '' Bluebell " 
went back to her, and, when about a cable's length away, those on board 
the “ Bluebell " saw a small cloud of white smoke issuing from the star- 
board side of her after-hold. At the same time two German ensigns were 
broken at her mast and two boats were lowered, one from the port side 
and the other from the starboard side. The “ Bluebell " fired one round 
across the bows of the ** Aud," and thereupon the boats hoisted two flags 
of truce, and the men put up their hands. They were then taken 
prisoners on board the "Bluebell," and placed 'under armed guard. 
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These men were German bluejackets, doubtless a picked crew, nineteen 
sailers and three officers. The Aud ” sank almost immediately after- 
wards, about a mile and a quarter S.S.E. of the Daunt Rock lightship. 
Since then divers have ascertained that her cargo consisted of rides, not 
German rifles, but Russian rifles of the 1905 pattern. 

Gentlemen, you will not forget that, so far as it is proper in affairs 
of this kind to connect these matters by inference, we have established 
thai the prisoner in Germany was attempting to seduce Irish soldiers 
from their allegiance with the object of forming a brigade which, or some 
of whose members, were to take part in an insurrection in Ireland., We 
shall And the prisoner Bailey a member of this brigade, and a man called 
Monteith, as to whom I can give little information to tlie Court, and 
who has avoided arrest— we shall find them being conveyed evidently with 
& definite method and purpose, but by an agency which I cannot explain to 
you, to Ireland. We find contemporaneously a German vessel, which has 
taken every means of disguising her German character, approaching the 
shores of Ireland with considerable quantities of rifles on board. And 
the association between these various events is apparent and needs no 
labouring. 

I will continue now the local story. At about four o’clock on the 
morning of Good Friday, on which these men must have landed at 
Tralee, a boat was found a few yards from the shore by one, John 
McCarthy, a farmer living at Curraghane. In the boat was a dagger, 
and at the same time McCarthy found in the sand a tin box containing 
pistol ammunition. There were found subsequently, also buried in the 
sand close by or in the neighbourhood, three Mauser pistols, two handbags 
containing pistol ammunition, several maps of Ireland foreign in origin, 
a flash lamp, a large flag, two life-bejts, and three coats. The number 

the coats supports other evidence to the effect that the party consisted 

of three men. In the pocket of one of the coats there was found a 
railway ticket from Berlin to Wilhelmshaven, dated 12th April, 1916. 
McCarthy, struck in a neighbourhood in which unusual incide nts are rare 
by the discoveries which he had made, carried his inquiries a little further, 
and he then noticed the footprints of three men leading from the shore 
towards his house, and continuing through his yard to a stile leading in 
the direction of Ardfert. 

At about a quarter-past five on the same morning thre^ men, of whom 
one has been identified as the prieoper, were seen by Mary Gorman, ■^a 
farm servant, passing along the road, also in the direction of Ardfert. 
"^he police were informed, and several officers, including Sergeant Hearne 
and Constable Riley, searched the neighbourhood, and in what is known 
locally as McKenna's Fort the prisoner was found to be in hiding. 
M'Kenna’s Fort is called a fort ; but I am informed by those who have 
seen it that it is not, as one might understand from the word '' fort/* 
so much an edifice a^ve as an excavation below the ground, affording 
good cover for a man who wished to lie hid. The prisoner gave his name, 
on being challenged, as Richard Morton, of Denham, in Buckingham. 
This was the address from which the letter of gratitude to Sir Edward 
Grey had been written. He described himself to the police as an author. 
He was asked what he had written. He replied he had bitten ** The 
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Life of St. Brendon.^' He said he had <Sbine to Kerry from Dublin; 
had arrived at Mount Brandon on the 19th, had left there on the 20th, 
had slept at a farmhouse close by, and that he intended to go to Tralee. 
All these statements were false. He was then taken to Ardfert Barracks.,, 
On the way to the barracks he was seen by a boy named Martin 
Collins to drop a paper from his coat. The paper was subsequently 
picked up, and it was found to be a code. It is not necessary that I 
should read the whole of this code — it is a lengthy document providing 
for many contingencies — but it is, I think, convenient that I should call 
attention to one or two of its terms which throw a light on the character, 
object, and scope of the prisoner’s adventure. It contained such contem- 
plated messages as the following: — “Await further instructions. Await 
‘ ‘ favourable opportunity. Send agent at once. Proposal accepted. 
“ Proposal received. Please answer by cablegram. Have decided to stay. 
“ Communication again possible. Railway communications have been 
“ stopped. Our men are at Further ammunition is 

ne^ed. Further rifles are needed. How many rifles will you send usf 
“ How much ammunition will you send us? Will send plan about land- 
“ ing on Await details about sending on 

“Send another ship to Preparations are made about 

“ Send rifles and ammunition to . Cannons 

“ and plenty of ammunition are needed. Send them to . Send 

“ more explosives to Send a vessel if possible.” 

Such, gentlemen, were the communications which it was expected 
by the prisoner and his German friends that the aOventure in which he 
was engaged might require to pass between him and them. We are now 
in a position to connect this landing quite simply, quite clearly, and quite 
inevitably with the acts of seduction and the treasonable plans which were 
outlined in Germany. The Irish Brigade was to fight in Ireland. The 
prisoner attempts a landing with confederates and arms, and he carries 
a code which enables him to ask for another ship, for rifles and ammuni- 
tion, for cannon and plenty of ammunition, and for more explosives. 

At Ardfert Barracks the prisoner was charged with landing arms 
and ammunition in County Kerry. He replied by asking whether he 
might have legal assistance. On the 22nd April he was brought to Eng- 
land in custody and handed over to Inspector Sandercock, of the Metro- 
politan Police, to whom he made the statement: “ I am Sir Roger 
“ Casement, and tlie only person to whom I have disclosed my identity 
is a priest in Tralee, Ireland.” 

Such, gentlemen, in a general outline, is the case which tlie Crown 
undertakes to prove and upon which the Crown relies. I have, I hope, 
outlined these facts without heat and without feeling. Neither in my 
position would be proper, and fortunately neither is required. Rhetoric 
would be misplaced, for the proved facts are more eloquent than words. 
The prisoner, blindeii by a hatred to this country, as malignant in quality 
as it was sudden in origin, has played a desperate hazard. He has played 
it and he has lost it. To-day the forfeit is claimed. 
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Evidence for the Prosecution. 

J OBCN AOTHONTCSBcaiiTEiiLET, C.B. , ezamined by the Solicztob-Gknsiral — 
I am a chief clerk at the Foreign Office. I prince a letter, dated 19th 
June, 1911, signed “ Roger Casement,"’ and addressed to Sir Edward Grey, 
from the Savoy, Denham, Bucks. I also produce from the records of tl>e 
Foreign Office an official history of Sir Roger Casement — exhibit No. S3. 
That history is correct, and it describes Sir Roger Casement’s career as it 
appears on the records of the Foreign Office. Sir Roger Casement was 
in receipt of a pension which was paid quarterly. The last payfaent was 
made on 30th ^ptember, 1914. 

Mr. Sullivan— I have no questions. 

John Richard Cole, examined by Mr. Bodkin — I am acting senior 
examinepr in H.M.' Paymaster -General’s Office, Whitehall. Government 
pensions are payable from that office. Sir Roger Casement was in 
receipt of a pension payable through that office. It is the practice for 
the person in receipt of a pension to make a claim for the pension quarter 
by quarter, and to sign a receipt on its being paid, llie amount of Sii' 
Roger Casement’s ^jnnual pension was £421 138. 4d., payable quarterly, less 
income tax. I produce five receipts, each of which purports to be signed 
by Sir Roger Casement, and ranging between October, 1913, and October, 
1914. The last is dated 7th October, 1914. 

Cross-examined by Mr. Sullivan — I notice the date is changed on 
the last receipt. Did you receive it in advance of the date becoming due? — 
It is claimed for the September quarter, and, of course, it could not be 
paid till Sir Roger claimed it. 

What I am aiming at is this. Would these receipts be sent out from 
time to time in advance of their becoming due? — They were sent out in 
blank except for the amount in figures. 

The date? — There is no date on them, 

I take it you did not receive it yourself? — No, the bank gets the money. 

When did this first come into your possession ? — In October, the last 
voucher. 

By the Lord Chief Justice — I^t us understand what happens. There 
are forms which are sent out without date? — Quite so. 

Then the recipient of the jiensdon fills in the date and pays it into his 
bank? — Quite so. 

The bank pays it and it comes to you? — ^Yes. 

And you get the receipt with the date? — Yes, and we keep it. 

John Cronin, examined by the SoLidTOR-GENKUAii — I live at 2 Carroll's 
Place, John Street, Cork. When the war broke out I was a private in 
the 2nd Battalion of the Royal Munster Fusiliers. I was sent to France, 
and I landed in that country on 13th August, 1914. On 27th August I 
was wounded and made prisoner at a place called Etreux. I remained 
tl^ere for a time, and then I was sent to Sennelager Camp in Germany. 
From there I was sent to Wesel Hospital^ where I remained till 7th 
Deoember, 1914, and then I went to the Munster Prison Camp, where ther< 
16 



Evidence for Prosecution. 

Jolm Crdplii 

were ebetft twenty-one Iriah pitooners. The Irish prisoneue were in n 
e^arate room from the other British prisoners. I was moved on 23nd 
Dumber, 19H, from that camp to Limburg. The twenty-one Irish 
prisoners who were with me at the Munster Comp were also removed to 
the Limburg Camp. There were over 2000 other prisoners at Limburg ^ 
when I got there — I think the total number was about 2400. They were 
all supposed to be Irish, and, judging from those I spoke to, they were 
Irish. I spoke to nearly every man in the camp. 

Did you see anybody there besides the prisoners and the Germans 
who were in charge? — I did. 

Wlito did you see? — The prisoner in the dock, whom I now recognise. 

1 first saw him in the camp about a week after I got there. He was 
dressed in civilian clothes, and was going round the camp with papers. 
One of the papers was called The Goalie American^ and another was called * 
The Gontinental Times. 

* Did he go where he liked, or was he under restraint? — He <^uld go 
where he liked. 

Did he seem to be in charge of any one? — No, he had the full privilege 
to go where he liked. That day when I first saw him I heard him speak to * 
seventy or eighty of us in a crowd. He came up to us and addreaaed us, 
and introduced himself to us. 

By the Loan Chief Justice — He said that he wa« going to form an 
Irish Brigade, and he said, Wliy live any longer in hunger and misery in 
this '^amp when you can better yourselves by joining the Irish Brigade 
which lam going to form ; you will be sent to Berlin as the guests of the 
German Government.*' 

Examination conjtinued — Did he say what this Irish Brigade was to 
do? — He said in the event of Germany winning a sea battle he would land 
them in. Ireland, and Ireland would equip them. 

Wliat were they to do in Ireland? — Free Ireland. 

Did he say who they were to fight against? — Against England. 

Did he say what would happen to them if Germany did not win? — They 
would be sent to America; they would get £10 or £20 pocke^ money and 
a free passage. I have told tlie jury now what I remember of the speech 
he made on the first occasion when I saw him. He was asked who he was, 
ahd he said that he was Sir Roger Ceusement, the organiser of the Irish 
National Volunteer movement. I saw him at the camp on several occa- 
sions after, but I did not go near him, and I therefore not hear again 
what he said. When I knew what he was about I avoided him. 

You talked about Sir Roger Casement having those papers with him. 
Did any one give you these papers? — The German authorities sent them 
into the rooms — that is, The Continental Times and The Gcuelic American, 
and also a little book, Crimes Against Ireland,** written by Casement. I 
read this litwature, but I did not bring away any of these papers or the 
book with me as we were not allowed. We were searched when we left. 

What was the book about? — (Question objected to. Objection sus- 
tained.) 

Shown exhibit 4, bfeing address headed ** Irishmen ** — ^I saw a paper 
like that in Limburg Camp. This document was sent down io us from thofjie 
l^eople who joined the Irish Brigade. There were four of them posted 
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^ip in our barraok-room for the information of those desiring to Join the 
brigade. 

By the Lord Chief Jubticb — ^Did you ever see Casement in your 
barrack-room after these were post^ up? — No, I saw him in the camp 
hfter they were posted up, but not in the barrack-room. 

Examination continued — ^aw them posted up after Casement had 
been in the camp. He came again to the camp after they were posted 
up. When I was at Limburg, 52 out of the 2400 prisoners joined the 
L*ish Brigade. The first to join was Quinless, who was a corporal in the 
Royal Irish Regiment. Others who joined were Keogh, O’Toole, Bailey, 
O’Callaghan, and Cavanagh. i 

Look at exhibit 5. Did you see that photograph, which is handed up, 
in The Gaelic American, the paper you have mentioned? — Yes. I saw a 
«oopy of the paper in the camp in July, 1915. I recognise some of the 
men wha appear in that photograph. 

[This photograph was on a leaflet and not in The Gaelic American 
itself, and Mr. Sullivan objected that the leaflet was not admissible; it 
was not shown to have anything to do with the prisoner, and not being 
admissible, a description of it could not be asked of the witness. The 
Court ruled that the question could be put, as the picture presented the same 
picture which the witness had described as being in The Garlic American,^ 

The man on the right I recognise os Quinless, of the 11th Royal 
Irish Regiment; next to him, Cavanagh, of the South Irish Horse; 
next to him O’Callaghan, of the Munster Fusiliers; in the middle, Bailey, 
of the Royal Irish Rifles ; the tall man next to him I do not 
know by name ; then there is Keogh, of the Connaught Rangers. The 
little man on the left is a German in the Irish Brigade uniform. That 
uniform was silver grey. There were some that had a green shade. 
Quinless and Keogh had a different uniform to the rem?tinder ; 
they had n brighter grey. They held the rank of feldwebel in the Irish 
Brigade — that is the (merman for sergeant. ITiere was a green shamrock 
on the cuff, and a green collar, and then on the cap there were a shamrock 
and a buttou. When we first went to Limburg we were fairly well treated 
as regards our food. After Casement had spoken to me at the camp 
I foiltid a difference in my treatment. They reduced us from 750 grammes 
to 300 grammes of bread, and mangolds were substituted for potatoes. 
I/do not know what hapj>ened to the men who joined the Irish Brigade. 

They were sent up to a camp near Berlin, and I had nothing to do with 
them. I was exchanged and sent back to this country from Limburg 
Camp on 2nd February, 1916. 

Cross-examined by Mr. Sullivan — Where were you when war broke 
out? — ^At home. 

Were you a reservist? — Yes. 

You were in civil employment at the time? — ^Yea. 

I suppose you had been living in Cork for some years? — TTie latter part. 

Immediately before you rejoined the colours you had been there for 
some years?— Six years a^d a half. 

You told us, I think, that you had once seen Sir Roger Casement 
before? — Yes. 

That was in Cork? — ^Y^. 
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In oonnectian with the Iri«h Volunteer movement, wa«* it not? — 

That was a considerable time before the war, eight or nine monthef-^ 
Just about that time* 

Can you fix a date yourself? — could not fix the date. 

Can you fix even the period of the year at which you saw him there? — 
I could not say. 1 know it was 1913. 

He was at that time organising the Irish Volunteers? — ^Tee. 

In Ireland? — I could not be sure whether it was him or not. There 
was a hostile demonstration there. 

You told us that you had seen, or that you thought you had eeen, Sir 
Roger fiasement before. Assuming you were right in your impression that 
it was Sir Roger Casement you had ^en, was that nine months before fie 
war? — Something like that. 

It was in the year 1913? — Yes. • 

Assuming it was Sir Roger Casement, was he at the time engaged in 
recruiting for the Irish VolunteersI — Addressing the meeting. 

Was he at a public meeting? — It was a public meeting; it was in the 
City Hall. 

You went there yourself? — I did. 

Being in the City Hall at the meeting you attended youn^lf, did you 
know that the meeting was summoned for the purpose of organising the 
Irish Volunteers? — Yee, 

For the purpose of recruiting for them? — ^Yes. 

And to get money to supply them with arms? — I oould not tell you 
anything about that. 

Was there not a little jingle of money about the project? — No. 

Was not that one of the objects of the meeting, to raise funds? — I do 
not know. 

As well as raising recruits? — I do not know what the object of the 
meeting was. 

You attended it yourself? — ^Yes. 

And you tell me that at the City Hall, although you attended, the 
meeting yourself, you are unable to say what was the object of the meeting 
at which you were present? — The object of th© meeting was about the 
Volunteers. 

You told me that they were appealing for reoruits? — ^That was their 
object, I suppose. 

1 want to know in addition to that, were they appealing for the 
means of getting arms for their recruits? — I could not tell you. 

This was in 1913. Had you been present at any other meeting? — 

I think you said something about there being a hostile dmonstration 
at this meeting ? — ^Yes. 

Was the hostile demonstration caused by some expression of approval 
with regard to the Ulster Volunteers? — ^Yes. 

The meeting being hostile to th© Ulster Volunteers? — I do not know 
about that. It was broken up then as far as I know. 

You were present at the meeting that wa^ broken up, and you told 
JUe the disturbance was caused by the fact that some person made some 
approving allusion to th© Ulster Volunteers. Was it after that that the 
Meeting was broken up?— Yes. 
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Was it in oonsequenoe of tJmt, as far aa you could see, that the meetUig 
was broken upf — I could not tell you. 

At all events, in the City of Cork there was a fe^i| 4 ng of very strong 
hostility to the Ulster Volunteers. Is not that so?-— 1 So not know. 

By the Lord Csibs* Justxcb — is quite possible, 1 suppose, it was 
broken up in consequence of that? — suppose so. 

By Mr. Suujvan — ^You rejoined the colours and you went out to 
IVanee? — ^Yes. 

And we have you at Lamburg. You recognise Sir Roger Casement 
as being the person who addressed you at Limburg? — I partly knew him 
when I saw him. ' 

You partly knew him from this Mteresting episode in Cork? — would 
not be sure, but 1 thought I had seen him before. 

♦ At this meeting in Cork ? — I do not know property where I had seen him. 

You do not like to commit yourself to that. What I want to get at is, 
have you a clear recollection of what he said to you when he saw you in 
Limburg? — Yes. 

I suppose you cannot recollect everything he said? — I could not. I 
have not the brains of a solicitor. 

Did he speak of raising the Irish Brigade in Limburg in connection 
with the Irish Volunteers in Ireland? — Yes. 

Did he say that they would fight in Ireland? — Yes. 

That they were to fight in Ireland? — Yes. 

And for Ireland? — ^Yes. 

And for nobody else? — ^For nobody else, only for Ireland. 

Did he say they were to be landed in Ireland after the war was over ? — 
No, in the event of Germany winning a sea battle. 

In the event of Germany winning a sea battle, they might be landed 
before the war was over? — The war coiild not be over till the sea battle 
was won. 

That is a still more remote date than the one I suggested to you. 1 
want to know, did not he speak of Germany having won the wa’- before the 
brigade was to move to Ireland? — No. 

He did not speak of Germany wiiming the war before the brigade was 
to move to Ireland? — ^No 

But the seas were to be clear before the brigade was to go to Ireland? — 

Tee. 

Did he state that the brigade was^ to be financed, the money provided 
for it, by Irishmen in Ireland and in America. Do you remember his 
that? — No. 

But he told you that if Germany failed to win the war the members of 
the brigade would be sent to America? — ^Yes. 

Instead of to Ireland? — ^Yes. 

Were you in any way connected with any of the Volunteer movements 
in Ireland? — ^No. 

Before you left Cork, in fact, was there a Volunteer force, an armed 
force, in the city? — ^There ’^as a Volunteer force, but they were not armed. 

Had they any arms? — I never saw them going out, 

Wes this a volunteer force organised in antagonism to the Ulster 
Volunteer force f — I do not know. 
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Ton do not knowf~No, 

Bid it, at all events, pniport to be 9 Did tbe people oozmeeted iri|bL 
it purport to be kk oppoeition to tbe Dlater Volunteer fo^9 — wae iurt 
interested in it* 

You did go to the meeting? — ^Tes, for curiosity. 

At their meeting, at all events, was it not perfectly clear that the 
population were organising against the Ulster Volunteers? — did not hear 
it mentioned. 

Reference to the Ulster Volunteers created an uproar? — It created an 
uproarw^hen they said, " Three cheers for Sir Edward Carson,’’ 

And then ? — ^The meeting ended. 

There was an uproar? — ^Yes. 

The meeting did not seem to be in favour of Sir Edward Carson 
do not think so. 

How long did you remain in Limburg Camp? — ^From 23rd December, 
1914, till 2nd February, 1916. 

You were discharged from Limburg? — Yes, on the 2nd February this 
year. 

You were there all the time. What was the latest date at which you 
saw Sir Roger Casement there? Can you fix the date? — About the middle 
of February. 

Which year? — 1916. 

The speech that he made to. you, the speech that you listened to, must 
have been some time about the beginning of January, 1 gather? — ^Yes. 

His visits to the camp were between the beginning of January and the 
middle of February? — ^Yes. 

Can you say how often he was there, to the best of your recollection t — 
I saw, him on five or six occasions myself. 

Five or six occasions within that six weeks? — Yes. 

When was the food ration reduced in Limburg? — ^The end of February, 
1916. 

Was there any change in ^e food ration later? — ^Yes. ^ 

When was the next iteration in food ration? — Somewhere about April. 

Was there any further alteration before you left? — ^No, no more 
after that. ^ 

The ration you gave in your direct examination, was that the last 
ration you were receiving, 300 grammes of bread and mangolds? — ^Yes. 

That was the last ration you were receiving? — ^Tes. 

That represents the final amount to which you were reduced at the 
April reduction?— Yes. 

Could you tell me what was the deduction at the end of February? It 
was reduced from 760 grammes to 300 grammes of bread at the end of 
February, 

Then what was the reduction of the ration that took place in April?—* 
The reduction of rations whidz took place in April was they gave me ne 
potatoes, only mangolds. • 

The potatoes were cut off in April? — ^Tes. 

By the Lord Cansr Jusncas — ^Do you mean it was in April that you got 
the mangolds instead of potatoes?— Yes. 
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By Mr. Sullivan — ^W as the reducUon in rations universal through the 
yfbole camp?— T q the British prisoners* camp? 

Yes. Did the reduction of rations apply to every one who was left 
in the camp? — Yes, to everybody who was left, of British prisoners, but 
there were Bussiane and French. 

There may be a difference; are you not an Irishman l—ThfOPe were 
Russians and h>ench there as well. 

At all events, the rations were universal? — ^To the British, but the 
French rations were not reduced. 

And the Russians? — I do not know Russian. I could not speak to them. 

You had refused to join this Irish Brigade? — Certainly. 

At the outset, in January? — ^Yes. 

^ There was no doubt or question about that? — No, but I was marched 
up to the French lines every fortnight to know vrhether I would join. 

It was dear from tho start that you were not going to join? — Quite 
dear. 

By Mr. Justiob Horridob — I understood you to say they kept on 
trying at you, and marched you up to the French lines every fortnight? — 
Yes, till the day I left. 

By Mr. Sullivan — Up to the day you left, in February, 1916? — Yes. 

Did the men who did join leave that camp and go away? — They did^ 
and they came back in uniform. 

And went away again, I suppose? — They were there now and then in 
the camp. 

Re-examined by the Attornby-Genbral — W hen you say you were 
marched to the French lines every fortnight to try to get you to join, 
who gave you the orders? — The gentleman and interpreter in charge of 
the three companies. There were three companies, and we were marched 
up, thirty at a time, in charge of those who joined the Irish Brigade, 
and a German officer. 

When you were marched to the French lines, who asked you this 
question? — Quinless and Keogh. 

And that*, you say, lasted as long as you were there? — Yes, till I came 
home. 

DA^jinBL O'Brien, examined by Mr. Travers Humphreys — I was 
fcamerly a private in the Leinster regiment. I joined that regiment in 
1912, and about a month afterwards I •was transferred to the 19th Hussars. 
I went with that regiment to France. I was woimded in the retreat from 
Mons, and I was taken prisoner while I was in hospital. I was first taken 
to a place called DoL ritz, where there were about a couple of hundred 
prisoners from Irish regiments. From there I went to Limburg along 
with the other Irisli prisoners ^hat I have mentioned. We arrived at 
Limburg about 15th December, 1914. When w© got there there were 
only about 60 other men in tho camp, but afterwards there were about 

Iridi prisoners of war. 

Besides the prisoners bf war, do you remember any one else coming 
there, anybody who made a speech? — ^Yes. 

Who? — Casememt. I recognise the prisoner as Casement. He spoke 

to all tl]ys men. 1 heard him make a speech for the first time about 
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19th February, 1915. I heard him say, “ Now is the time for Irish- 
“ men to fight against England; now is their opportunity for doing so; 

join the Irish Brigade. He said he came to form an Irish Brigade, 
and he wanted all Irishmen to join the Irish Brigade and become guests 
of the Grerman Army, He said that if they were successful in winning 
the war they would land the Irish Brigade along with the German Army 
in Ireland, and they would fight against England there. If Germany did 
not win the war, then they would be sent by the German Government to 
America witli a guarantee of £5 and a situation. I do not remember 
anything else that he said. He said ^ lot — I cannot remember all of it — 
but what I have told is the substance of it. 

liuw did the men wdio were listening 'behave ? — They behaved all right 
till they l)i*gan to find him out. They behaved all right for a quarter 
of an liour, and then they found out who he was, and they hissed him and^ 
booed Inm out of the ciimp, I saw one of the Munster Fusiliers actually 
push him. That Munster Fusilier got shifted out of the camp. 

Did you join the Irish Brigade? — No; if I did 1 w^ould not be here 
to-day. 

Did anything happen to the men who refused to join the Irish Brigade? 
— Yes, we got punished ; w^e got our rations cut down, I heard Sir Roger 
Casement speak only once, but I saw him in the camp several times. The 
time when tie made the speech tliat I heard was the first lime that I saw him. 

I saw him in the camp about twice after that. ITo was walking about on 
those occasions. I know about a dozen wdio joined the Irish Brigade; 
there were fifty-two all told who joined the Irish Brigade. The najmes of 
some who joined were Quinless, Royal Irish Regiment ; Keogh, Royal Irisli 
Regiment; O’Callaghan, Connaught Raiurcrs ; Bailey, Royal Irish Rifles'i 
Cavanogh, Royal Irish IIorMs O’Toole, Irish Guards. Shown exhibit 
No. 6 — I recognise in that picture Quinless on the riglit ; then next to him 
Cavanagli; then a man whose name 1 do not knoAV ; then Bailey, O’Toole, 
and Keogh. I believe that the man at the end is an interpreter. I 
saw the men wearing the uniform in which they appear in the picture. 
The men w^ho joined the Irish Brigade were sent away to Kerlin. 

The Loro Chief Justice — That they were sent away is all that the 
witness can say. 

Examination contimied — ^Wlien they came back in the uniform did they 
stay with you and the oilier prisoners? — No; they were kept separate by 
themselves. Shown exhibit No. 4, address headed “ Irishmen ” — I saw 
a document like that in the barrack-room while I was in camp at Lim- 
burg. I first noticed it after Casement came and visited us. I read it, 

Wherenboul in the barrack-room w^as it? — They were sent round to 
each barrack -room, brought round by a German soldier to each barracte- 
room. 1 left Limburg in February of this year ; I came over here as an 
exchanged prisoner of war. 

Cross-examined by Mr. Sullivan — Can you tell me how long after 
you arrived in Limburg that the speech of Sir Jloger Casement took placel 
— About two months. 

Were you moving abt>ut the Irish camp? — ^Yes. 

Did not you hear any oHier speech but one? — That is all. 
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Did you see him «peaking in the camp prior to thatf — Tes. 

How often? — I saw him once speaking, but I saw him in the camp 
afterwards. 

Do I understand you to say that besides this speech you have reported 
|o us you saw him delivering another speech? — No, 1 saw him in the 
eiamp* 1 did not pay any attention to him. 

You yourself never saw him delivering any speech except the one 
you listened to ? — That* is all I saw. 

I suppose you cannot recollect everything he said? — No. 

Did he first of all speak about the Irish Volunteer movement? — ^No; 
he spoke about the Irish Brigade. 

Did not he mention the Irish Volunteers? — might have done. I 
did not hear him. I was not there at the beginning of it. 

Did you only list^ to a small part of his speech? — That is aU, and 
went away. 

You only heard a small part of his speech? — ^Yes. 

But in what you did hear did he speak of the Irish Brigade fighting 
in Ireland? — ^Yes. 

Did he say the Irish Brigade would be used in Ireland only? — In 
Ireland. 

Did he say they were to be transferred to Ireland when Grermany 
had won the war? — Yes. 

And if Germany failed to win the war they should go to America? — To 
America, yes. 

Arrangements would be made to have Ihem go to America. Did you 
speak to Sir Roger Casement at all yourself? — No. 

You did not say anything to him ? — No. 

You simply remained , in the camp, I gather, and said nothing and 
did nothing?— No, because I could not do. 

When were your rations reduced? — Just after Casement w^nt away. 

Was that the end of February? — ^About a week afterward^.. 

Was it about the end of February? — It was getting on close to ine 
end of February. ^ 

Have you not been speaking about the 19th February? — ^Yes, the 
19th February, 

HoW do you fix the date of the 19th I'ebruary? — Because I have good 
reason to. 

By the Lord Chibf Justoch — Y ou* are asked how you fix it? — Because 
my rations were cut down about a week afterwards. I shall never forget it. 

By Mr. Sotaivan^ — ^Y our rations were cut down at the end of 
February? — ^Yes, about the end of February. 

And you fix the 19th by reference to the date of the cutting dovm 
of your rations, which was at the end of February? — Yes. 

That is why you say it was the 19th when you heard the speech. 
Were the rations cut down for every man in the camp ? — Every man. 

And was recruiting going on after Sir Roger Casement left? — Yes. 

The recruiting for the Irish Brigade went on as usual? — ^Yes. 

Although the rations had been cut down? — ^Yes. 

For everybody ?-^For everybody. 
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In April waa there a fresh cutting down of rationaf Were the ratiom 
oat down fiirther in April? — Yes. 

What reduction of ratione wae made at the end of Frf>ruary? — I could 
not exactly tell you, but it was very email. 

By Mr, JusnoB Horbidgb — ^What wae it you eay wao very einall)-^ 
The amount of bread. That is what we were living on, a piece of bread* 
and what we were getting. 

By Mr, Sullivan — ^And in April was your ration further reduced by sub- 
stituting mangolds for potatoes? — ^Yes, 

Was that universal in the camp? — ^Yes. 

Di8 recruiting for the Irish Brigade still go on? — ^Yes. 

1 think you mentioned in your evidence about 62 men? — ^About 62 
men joined the Irish Brigade. 

Is that in the whole period of recruiting? — Yes. 

Up to the time you left Limburg Camp? — ^Yes. 

Re-examined by the Soucitoh-Genbral — To take you back for a 
moment to the speech you heard Sir Roger Casement make, he ilaid the 
Irish Brigade were to %ht in Ireland? — ^Yes. 

Did he say who were to take them to Ireland to fight# — ^The German 
Army. 

Did he aay against whom they were to fight? — ^To fight against 
England. 

‘ By the Lord Chibp Justice — ^There is one question I want to put. 
You told us there were some 2600 altogether in the Limburg ^Camp?“YeSi 
my lord. 

Were any steps taken to find out whether the 2500 were Irish? — ^They 
were supposed to be Irish. 

Why? — It was supposed to be an Irish camp. They all came" ^ 
Irishmen to this camp. 

Before they were removed to the camp was there anything done to 
find out whether they were Irish? — Yes. 

What? — You had to put your name down, and where you were bom, 
and your religion. • 

Were there any but Irish regiments there? — Yes, mixed — English, 
Scotch, and Irish. 

At Limburg? — Oh, no, at the various camps before we went to Uimburg. 

There were English, Scotch, and Irish at the various camps. When 
you went to Limburg what regiments were there? — They were all mixed — . 
English, Irish, and Scotch — ^but they were aU supposed to be Irish. 

They were mixed regiments, not only Irish regiments? — AU regimenta. 

You say they were all supposed to be Irish. What do you mean by 
that? — It was supposed to be Irishmen who went to Limburg Camp. It 
was supposed to be a special camp just for Irishmen alone, 

John Robinson, examined by Mr. Branson — I live at 45 Ross Street, 
Bristol, I was a corporal in the Royal Army Medical CVrps. ! Joined 
the Army in June, 1906. At the outbreak, of war 1 was stationed at 
Dublin. I went to France on 19th August, 1914, attached to the 13th 
Field Ambulance, and on 24tl August, 1914, I was taken prisoner at 
Thulin. I was wounded in the h* d, and also in the knbe and in the shoulder. 
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I was taken to ht^pital at Recklinghflusen^ in Germany, and from ihero 
I went to the prisoner-of-war camp at Sennelager. There were other 
Irish prisoners there. No diff€?rence waa made at the start between the 
British prisoners who were Irishmen and the British prisoners who were 
not, but a diffei-enoe was made about three months afterwards, when the 
Irish Brigade was formed. The Irisli prisoners were all taken away and 
put in a hut by themselves. We Irish prisoners only had camp work to 
do, while the rest had to work and carry and saw wood. I left Sennelager 
Camp with the rest of the Irish prisoners — some 200 or 300 — on 23rd 
December, and went to Limburg. The prisoners at Limburg were all 
supposed to be Irish prisoners. 1 remember Sir Roger Casement coming 
there after I had b^n there a little while. I recognise him as the 
prisoner. I saw him in the camp. 

What was he doing there 1 — He was speaking with the Irisli Brigade. 

Speaking about ? — The Irish Brigade. I did not catch all he 

said, but I remember him saying, “ Now is your chance to fight for Ireland 
and free it. I am very glad to see you here. This is the only chance 
^‘you will have to fight for Ireland. Why do you not join the Irish 
^'Brigade? '' Then he spoke about the treatment of Ireland in England. 
That is all I remember. 

What was the Irish Brigade to do? — They were supposed to land in 
Ireland and free Ireland. 

By the Lord Chikp Justice — Tell us what you heard him say — not 
what they were supposed to do? — That is about all I can remember at the 
present time. He said he was very glad to see so many Irishmen here, 
that now was our time to fight for Ireland and strike a blow, and he hoped 
we would all join the Irish Brigade. 

Examination continued — Did he say with whom the Irish Brigade were 
going to fight? — Fight against England. He said that if Germany had a 
victory on the sea they would land the Irish Brigade in Ireland, but if 
Germany did not win at sea then we were all to go to America. At the 
start there was no money mentioned, but at the end of the speech he said 
that we would* all get £10 in money and be sent off to America. He did 
not say who was to give us the £10. 

How many people were listening to this ? — There were generally about 
forty or^ fifty, sometimes thirty. I heard him make speeches on four 
different occasions. About a week or so would elapse between the different 
occasions. 

What sort of reception did he get from those who were listening? — 
Very poor ; he did not get a good reception. On one occasion he was 
struck, and on another ocxiasion 1 saw him get pushed. When he waa 
struck he swung his umbrella round to keep the prisoners off him, and 
when he was pushed he walked out of the camp. There was no on© with 
him at that time. A couple of German sentries came on the scene the 
second time I saw Casement there, and he went out of the camp with them. 
On that occasion the crowd that was round waa getting a bit excited, and 
they did not want to listen him. Shown exhibit No. 4, address headed 
Irishmen '' — 1 saw that in the Limburg Camp. It was a form very 
much like this ; the same size, only what I eaw was typewritten. It waa 
in the o^tre of the camp when I saw it. . A fellow had it in his hand, 
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and there was a crowd round reading it. There was a kind of huff form 
handed round with questione on. 

Who gave you these forms? — The Germans. I got one, and I filled up 
the answers to the questions. Every man had to fill up the document 
and hand it back to the Germans. I handed my document back, and 
I have not seen it since. I stayed at Limburg for five months, and I was 
shifted from there to Giessen. I did not join the Irish Brigade. There 
were about 150 other prisoners taken to Giessen* None of them had 
agreed to join the Irish Brigade. As far as I can remember, between 
fifty and sixty at Limburg joined the Irish Brigade. I did not see any 
of those persons at Giessen. I remember the names of one or two of the 
prisoners who joined the Irish Brigade — Bailey, Keogh, Quinless, and 
O’Toole. I saw some of the persons who joined the Irish Brigade in 
uniform — a green uniform with a little harp on the collar and a harp on 
the cap. I had never seen the uniform before. On 8th October I was 
exchanged and came back to this country. 

Cross-examined by Mr. Sullivan — How long was Sir Roger Casement 
speaking on the occasions that you have detailed to us, the first time you 
heard him speak, for instance? — About a quarter of an hour to twenty 
minutes. 

Can you remember all he said? — No, 

Or do you only remember bits? — A few words or so. 

He wanted you to join an Irish Brigade? — Yes. 

Did he say that, the Irish Brigade was to fight for Ireland? — ^Yes. 

Did he say it was to fight in Ireland? — ^Yes. 

And did he address you ? Did he say it was to go to Ireland when the 
Germans had won the war? — No, he said if Germany had a victory on sea. 

Did be speak about Germany winning the war? — ^Yes. 

What did he say about Germany winning the war? — He always said 
that Germany would win, but we contradicted him, and said they would not. 

You have done your best to stop it, anyhow ? — I have done a little bit. 

I suggest to you that he represented when Germany had won the war 
that the Irish Brigade was to go to Ireland unless there was a victory 
at sea meantime. Was that what he said? — I cannot remember that. I 
remember him saying if Germany had a victory on sea he would land us in 
Ireland. • 

But there is no doubt it was in Ireland you were to serve? — Oh, .yes, 
at that time. 

Did he speak of the sources of payment? — -Yes, there was £10 men- 
tioned. 

Was the £10 mentioned owing to somebody asking what was to happen 
if Germany never won the war? — Of course, I could not say tliat. I was 
not there always. 

What had happened immediately before the £10 was mentioned — 
He was just speaking about the Irish Brigade, and somebody asked him 
about money, and he said we would get £10. 

Were they to get £10 in any event, or were they to get £10 to go to 
America with if Germany failed to win? — £10 if they joined the Irish 
Brigade. 

In any event? — Yes. 
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At© you sure of that 1 — Tes. 

le it true that he always spoke on the assumption that Germany was 
going to win the wart — ^Yee. 

And his idea was, in that event he wanted to free Ireland. Bid hA' 
aay that? — ^Yee. 

Did one or two men ask him what would happen supposing Germany 
did not win the war? — Yes. 

Was it then that the statement was made about the £10? — In or 
about that time. 

And about sending them to America? — ^Yes. The £10 to join 

the brigade. 

Was not the date of this speech about a fortnight after you got there? 
— Yes, about a fortnight. 

Did not you get there about the 23rd December? — ^Yes. 

A number of Irishmen reached the place at the same time, about the 
23rd December? — Yes, 

In the commencement of his speech did he say there was no money 
in it? — ^Yes, at the start. 

At the start he said there was no money in it, and you tell me that 
although he told you there was no money in it he also told you in the 
same speech you would get £10 merely for joining? — Yes. That was the 
second time 1 heard him speaking. 

Was it the second time that the £10 came in? — Yes, 

Are you sure of that? — ^Yes. 

Was not the £10 to take you to America? — I never heard about that. 

You are a native of Belfast, I think ? — Yes. 

How long have you been with the colours? — ^About ten years, 

I suppose from time to time you have been back in Belfast? — ^Yes. 

Have you spent any time in Belfast during the last five years? — ^Yes* 

Any long period of time? Have you been there for any considerable 
time ? — Yes. 

During the last five years? — ^Yes. 

You have spent long periods of time there. Did you hear Sir Roger 
Casement in his speech refer to the formation of the Irish Volunteers in 
Ireland? — ^I never heard him speak about it. 

At^any time? — 1 never heard him speak about it. 

You never heard him at any time describe himself as the organiser of 
the Irish ToltmteerS in Ireland ? — No, I do not think I ever heard that. 

Are you sure about that, or is it that your memory fails you? — 

I never heard him speaking about that. 

During the time you were in Belfast during the last five years had 
you seen b^ies of armed Volunteers going about Belfast? — ^Yes. 

Nobody interfering with them? — No. 

When first did 7^'ou notice these armed Volunteers in Belfast? — ^Do you 
mean the National Volunteers or the Ulster Volunteers? 

Were not there both sets? — ^Yes. 

The Ulster Volunteers Vere formed first, were they not? — ^Yes. 

And the National Volunteers were formed later? — Tes. 

To resist the Ulster Volunteers ?— Yes. 
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Did you attend any of the meetings that were held in Ekelfast in 
oonnection with the arm^ Volxmteer moTement on eitiier eidel^No. 

Was there great excitement in Belfast about the meetings that were 
heldl — Not very often. 

Did you r^ any of the reports that were oiroulated about the former 
tion of those bodies? — No. 

You read none? — No. 

When did you leave Belfast prior to the war? — The 6th August, 1914. 

You practically joined from Belfast? — ^Yes. 

Had you been in civil employment? — ^Yes. 

1 did not appreciate that, 1 beg your pardon. Up to the moment 
you left Belfast were there bodies openly parading Belfast without objec- 
tion from anybody? — I could not tell; I do not know much about the 
Volunteers. 

You could see armed men marching about, not soldiers or policemen? — 
I have seen armed men. 

Marching about? — Yes. 

Re-examined by the Soucitor-Gbnbral — Y ou told the jury that you 
heard Sir Roger Casement say that if Germany won a victory at sea the 
Irish Brigade would be landed in Ireland? — ^Yes. 

Did he say who would send the Irish Brigade to Ireland? — Germany 
would send us to Ireland. 

Did he say what they were to do when they got there? — ^Free Ireland. 

Did jue say whether they would have any fighting to do? — ^He did not 
go into that; be said it was to free Ireland when they got there. 

Did he say from whom they were to free Ireland ?— From England. 

By the Lord Chuw Justice — ^Have you got exhibit No. 4 before you? — 

Yes. 

Can you tell us did you ever see that document in the camp when Sir 
Roger Caj^ment was there? — ^Yes. 

Was he actually in the campf — Yes, 

Do you remember when that was? — In or about May. 

What was being done with it? — There were about a dozep copies of it 
issued round to the men ; there were two or three posted on the doors of 
the barrack -room. 

When you say twelve were issued to the men can you tell ^ were 
the men reading them? — ^Yes. 

Several of them? — ^Yes ; it was issued round to groups; several would 
get in groups, and one man would read it. 

You said in answer to the Solicitor-General Germany would send the 
Irish Brigade to free Ireland from England when they got there? — ^Yes. 

Who do you mean by “ they," when " they " got there? — ^The Irish 
Brigade. 

Wtluam Eoxn, examined by the SoucrroR-GBNERAL — live at 14 
Barrett Street, Dublin. I was bom in Kingstown, and I went to school in 
Dublin. I joined the Royal Irish Rifles in September, 1904. There was 
a man named Bailey in the same regiment whdm I knew ; I had gone to 
school with him. When the war broke out I went with my regiment to 
I'Vanoe in August, 1914. I was wounded at Neuve dhapeUe in October, 
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1914» atid 1 was taken prisoner by the Gerxnalla. 1 was taken to Cologne, 
where 1 was put into the hoepital, Laaarette, No. ^6. 1 remained in 
Cologne close on thre^ montha, and then 1 was sent to Limburg. 1 got 
there about 3rd February, 1915. 1 saw Bailey there. 

Did you reoogni&e him at once and speak to him? — Yee^ he spoke to 
me. On 19th F^ruary 1 was passing the camp— at the time I was in a 
delicate state of health — and I saw a man speaking to tlxree prisoners. He 
was a tall man, dressed in dark clothing, with a long coat, a soft hat, and 
he carried an umbrella on the left arm. I passed on and did not take any 
further notice. 1 am doubtful whether 1 should know the man again. 
After that I had two pamphlets given to me.. One of them was given 
me by a German officer. I think it was called How to Free Ireland/* 
but I am not sure. I also received a book along with the pamphlet. It 
was given to us by a German sergeant. I only read a small part of the 
book; it was conceniiiig *98. TTie title was “ Crimes Against Ireland 
and How to Free It/* and it was edited by Sir Roger Casement. I did 
not bring it away with me from the camp as I was forbidden. Shown 
exhibit No. 4 — that is what I have willed the pamphlet. It was given 
to me by a German officer ; I tore it up. Besides that document I was 
given another foiin by a German sergeant. I left it on the table. There 
were many of them in the room at the time, but I was not allowed to 
bring one away. 

What were you to do with that form ? — We were to answer the questions 
that were on it. 1 filled in the answers and gave the form back to the 
sergeant. While I was there a number of the prisoners joined the Ifish 
Brigade, among them being Bailey, Scanlan, and Greer, all from my regi- 
ment, the Royal Irish Rifies. Being shown the photograph, exhibit 5 — I 
recognise five out of the six men in that photograph. The first man on 
the right is Quinless, the third man is 0*Callaghan, the centre man is 
Bailey, the sixth man is Keogh, and the seventh man is a Grerman interpreter 
of the nan^e of Metz I saw some of the men who joined the brigade after 
they joined it. Their uniform appeared to me to be of a silver-grey with 
green facings^ and there was, I am not sure, whether it was a harp or a 
ahamrock on the collar, but a crown without the harp in the cap. I had 
not seen this uniform before till I saw it on the Irish Brigade. I only 
saw t^ men wearing a belt — ^Bailey and Quinless. I saw them coming 
from the town of Limburg ; they passed me on the road ; they both had 
belts and side-arms of a German pattern on. I did not join the Irish 
Brigade. About fifty-twe men joined the brigade. After this we seemed 
to get treated worse because we would not join the brigade. The food was 
cut; they made our allowance in the food less than it really was. I 
arrived in England on 7th February this year ; I was exchanged. When I 
left Germany Bailey was at Zossen. He used to come to Limburg for 
recruiting purposes. I did not speak to Bailey after he joined the 
brigade. I saw him at the Castle at Dublin on 6th May, 1916. I reoog- 
nised him there, and he seemed to know me. 

Cross-examined by Mr. Suluvan — ^You lived in Dublin when the war 
broke out? — Yee, 

Were you in civil employment! — was. 

Living there in*Dublin!— Yes. 
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Where were you engaged ; iwbat businees 'were you in %—l was a port^ar 
in the City of Dublin Steam Packet Company, 

Were you in Dublin on the Sunday before the war broke out? — was. 

Could you remember where you were on that Sunday?— *1 was at 
King&town. 

Were you in the city at all during the afternoon? — ^Not to my know- 
ledge. 

You were out at Kingstown? — Yea, 

The Sunday I am referring to is the Sunday of the Hogue affair ; do 
you remember the Sunday that the goods were landed at Hogue? — I do 
not renfember. 

"Were you not in the city that day? — No. 

The war broke out a few days afterwards? — Yea. 

Even prior to that incident, did you see Volunteers armed and drilling 
in Dublin?— No. 

Did you see them drilling? — ^No. 

You never saw the Volunteers drilling in Dublin? — ^No. 

Or ma rolling through the city? — No. 

Did you ever see them at all until you left Dublin? — I was not 
interested in tliem. 

Without being interested in them, if a body of armed men, who were 
neither [lolicemen nor soldiers, passed you in the street would you notice 
them? — I would. 

Did such bodies pass you in the streets in Dublin? — No. 

Are you feuro of that ? — Yes. 

Y(»u never saw them ? — No. 

With regard to the recruiting that you say was going on in Limburg, 
when were your rations reduced? — They were reduced in February. 

At the end of February? — About the middle of February, 

Some time in February at all events? — ^Yes. 

W'hat rations were reduced? — Tlie bread rations. 

Was it reduced for every one in the camp? — It was. , 

Was there a further reduction of rations in April? — ^Yes.* 

For every one in the camp? — ^Yes. 

There was no more reduction of rations after April? — No, not that 
I know of, * 

Was not recruiting going on for the Irish Brigade after thatf — It was 
going on all through my time there. 

So that it was not only the men who did not join, but every one in 
the camp had their rations reduced, had not they? — The men who joined 
the brigade, their rations were not reduced. 

Were not they removed from the camp ? — They were, to the top of the 
camp. 

They were removed to a camp of their own?— Yes. 

Was it within the *>ame lines ?~Ye8. 

But they were removed to the top of the camp? — ^Yes. 

ITiey had privileges that no one else had, you say? — ^Yee. 

Better food? — Yes 

And given new uniforms, apparently? — Yes. 
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lijOHABZi O’CoKilDR^ examlBed hj Mr. Bobkin-^I am a corporal in Hnb 
iU^l Irish My homo is in Wexford. I went with the British 

Expeditionary Force in August, 1914, and I was wounded and taken 
prisoner by the Germans on 20th October. After a little while I was 
taken to Darmstadt, and then about the middle of December I went to 
Limburg. When I hrst got to Hamburg there were about 300 Irish 
prisoners of war there. Shortly after they were joined by other 1600, who 
came from Hamlin, Sennelager, and Munster, so that there would be about 
2000 British prisoners who were Irishmen. 1 remember seeing Sir Boger 
Casement at Limburg about the end of December, 1914. I heard him 
addressing some men. He said, Now is the time for to fight <&r strike 
“a blow for Ireland,’’ and that England was nearly beaten. I should 
think there were about seventy men listening to him. I was on the 
outskirts of the crowd. I have told all that I heard him say. I saw him 
on that later occasion, but I did not bear what he said. ^fhe people were 
hissing and boo-ing him down the lines that day. He said that those who 
hissed him were followers of Johnnie Redmond, the recruiting sergeant of 
the British Army. A sergeant-major of the 4th Dragooi); Guards called 
Casement a traitor. That sergeant-major was sent to Giessen or some 
other camp for punishment along with Corporal Robinson, These are the 
only occasions on which 1 saw Sir Roger Casement at the camp. I left the 
camp in the next autumn, in October. I saw two books at the camp. 
One was entitled Crimes Against Ireland/^ by Sir Roger Casement, and 
the other was entitled “ The King, tlie Kaiser, and Ireland.” I could not 
see any author’s name to that last production. Shown exhibit No. 4, 
address headed Irishmen ” — saw that in printed form in the camp. It 
was not in typewritten form. 1 could not tell how it came to be amongst 
the men in the camp, but I know the books and the papers, The Con’ 
tinental Times and The Gaelic American^ were distributed. I saw the 
document which is similar to exhibit Ncj. 4 shortly after getting to the 
camp. I could not tell the exact date, but it was long after Sir Roger 
Casement addressed the first meeting. I could not say whether it wa« 
before or af^r he addressed the second meeting. I left Limburg in 
October, 1915, and I came home as an exchanged prisoner >f war. I saw 
Bailey in Limburg Camp on a couple of occasions, and 1 also saw him in 
Dublin when I got back. 

Cross-examined by Mr, Sullivan — You fixed the date of the first time 
you heard Sir Roger speak at the end of December? — Yes. 

The next time about the 3rd of January? — Yes, the next time about 
the 3rd of January. 

Have you a pretty clear recollection of how the dates stand? — ^Yes, in 
January. 

January was the eecond occasion? — ^Yes. 

The other may have been earlier? — It was close at the end of 
December, about the 22nd. 

What was the last time you saw him in camp? — The 3rd of January. 

You never saw Sir Roger Casement in the camp afterwards? — No, 
but I heard he was there ofi the 19th. 

Do you remember ever hearing of his being there afterwards? — No. 

The 19th of February was the last day upon which you ever heard he 
was the«9>, but you did not see him on that occasion? — ^No, I did not, 
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In that first apeech hmr mucfi did you hear, two or three i^inutee, or 
ten minutee? — 1 was just on the outskirts of the crowd; I h^rd them 
passing remarks. 

Did you remain on the outskirts of the crowd only a few minutes 1 — ^Yes. 

You stayed there as long as there was anything going on, I suppose J— 
No. 

Did you go away after a few minutes? — ^Yes. 

You heard him say that England was neaily beaten ; did you Lear him 
suggest the war was nearly over then! — ^No, 1 did not. 

England was nearly beaten? — He could have said it, but I did not know. 

If England was nearly beaten, was not it in the context that the war 
was nearly over? — It might have been. 

Then whatever be was talking about, he spoke of it in the context that 
the war, at all events, was nearly over?^ — ^Yes, 

Do you assent to that ? — I assent to that. 

The War being nearly ovei, he was recruiting an Irish Brigade? — ^Yes. 

Michael Moore, examined by Mr. Bodkin — I am No. 3457, Royal 
Army Medical Corps, eeiving on H.M S. Cambria ” at Dover. My home 
IS ill Kilkenny. On 9th August, 1904, I joined the South Lancashire 
Regiment, and then I was transferred to the Royal Azmy Medical Corps. I 
went with that arm to France in August, 1914. There I was taken 
prisoner, and sent to Sennelager Camp. I stayed at Sennelager from 1st 
September till 22nd December, when I went to Limburg Camp. There 
i\eje others with me, all Irishmen, and they came from different regiments. 
Tin y numbered about 2000, and they came from Sennelager. At Limburg, 
when I got there, I found other regiments there from other camps I remem- 
ber Sir Roger Ca situiumt coming to Limburg Camp I Ixad been there for about 
a week before 1 fiist saw bim. I saw bun passing through the lines, and 
at the end of the lines I saw him speaking to some men. I could hear what 
he said. The first occasion on which I heaid him address any men wae on 
or about 3rd or 4th Jaiiuaiy, 1915. He told them he came there for the 
purpose of forming an Irish Brigade, and wanted the men to join it. That 
is all I heard bun say on that occasion. About the end*of February, 
very nearly two months later, I heard him again addreiss other men in the 
Riisisian Camp at Limburg. Wlien any Inslimen joined the Irish Brigade 
they were eent up to the Rustilan Camp. I saw, roughly, alroiit fift^ there; 
they were dress^ in khaki, except one or who were in Irish Brigade 
uniform. I know the names of those one or two. Keogh was one, and 
Dowling was. another. Quinless wae also there. Keogh and Dowling were 
the only two in that new uniform. The othera who had joined the camp 
were in khaki, and some in civilians’ clothee. Those who had joined the 
Irish Brigade stayed in the Russian Camp ; the Russian linea are in the 
eame camp. The other Irish prisoners who were in the Russian part of 
the camp had been marched up under an escort. That was only on. one 
occasion; I was only taken up on one occasion. On that occasion I was 
marched up by a German escort. We were marched up a section each 
time ; that would be about forty-five or fifty meh. When I got there on 
the occasion on which I was one of the section I saw Keogh and Dowling 
there and Sir Roger Casement. Sir Roger Casement. asked those men to 
join the Irish Brigade, I being among the men, and he said any ijan that 
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would join the Irish Brigade he would give him ux^orm, better food, and 
better housing* He also said in case of the Germans losing the war he 
would send those men to America, give them a free passage, and £10 or £20 
pocket money, and guarantee employment in America. The Irish Brigade 
was to be sent from Limburg to a camp outside Berlin ; he said they were 
to be the guests of the German Government. He also said the first German 
victory on the water he would land the brigade in Ireland. 

Did he say what kind of victory? — Naval victory. Tlie Irish Brigade 
were to be landed in Ireland. I expect they were to be landed in Ireland 
from German vessels. I did not hear him say how the Irish Brigade were 
going to get to Ireland, but he said he would land them in Ireland* There 
IB nothing more I can tell that I heard Sir Boger Casement say that day. 
I came back to the camp. I never heard him on any other occasion — only 
on two occasions. As to how what he was saying on this day that I 
listened to him was received by the men, some hissed and booed him. 
Nobody agreed to join on that occasion. After that were marched back 
down to our own camp. Our rations were out down about February or 
shortly after February, about a week or fourteen days after this speech I 
heard. I saw a book entitled “Crimea Against Ireland” in the camp. 
That book was printed in English. There were three or four copies between 
every room. They were distributed by the Germans. (Shown exhibit 
No. 4.) I have seen a paper similar to that in camp. I have seen more than 
one. They were distributed to the men by the Germane, They were 
distributed amongst the men some time about the month of February. I 
could not exactly say whether it was before or after this s]>eeoh of Sir Roger 
Casement which I have been telling about, but it was al)out that time. 
Papers were also distributed. The Continental Times and The Gaelic 
American, I left Limburg in October of last year as an exchanged 
prisoner. After a little while I rejoined the Royal Army Medical (?orps at 
Aldershot. The uniform in which those two men were was a light green 
uniform with dark green facings ; it was a German pattern tunic. They 
wore German side-arms, a brown belt, and a German bayonet. 

Cross-examined by Mr. Si^llivan — Apj)arently Sir Roger Casement 
discussed what was to happen to the Irish Brigade Germany lost the 
war, did not he? — ^Yes. 

In that event the Irish Brigade would go to America? — ^Yes. 

If Germany lost the war. I suggest to you that he said that he 
would land them in Ireland if Germany won the war? — If there was a sea 
battle, and if Germany came out victorious in the first sea battle, he 
would land the Irish Brigade in Ireland. 

Did he speak of the Irish Volunteer movement? — Not to my know- 
ledge. 

Or did he speak of the Home Rule movement in Ireland or getting 
Home Rule for Ireland? — I have never heard him. 

Was there no reference to Home Rule in the event of Germany winning 
the war? Was there no reference to Home Rule? — There was one, that 
Germany would give Irelj^nd Home Rule. 

If she won the war? — If she won the war. 

But do you tell me that there was no reference to Home Rule to be 
won by the Irish Brigade? — No. 

Aie^you sure of that? — I have never heard him say it. 
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John NbHiL, exaxoiDed by the Soli<htor-Gbkbbal-^I live at 
BaJnagree, County Caxlow. I am No. 4231, 2nd Battalion, 18th l^yal 
Irish. I waa wounded and taken prisoner at La Bassee. I was taken to 
Hanover, where there were other Irish prisoners. 

What happened just before you left Hanover? — There was a German 
general came there and he inquired for all Irishmen 

Mr. SuLUVAN — ^Thk is something which took place at Hanover with 
which the prisoner is in no way connected. 

The Witness — He inquired for all Irishmen. 

The Lord Chibp JuSTacB — Wait a moment; it is not necessary to have 

that. 

The Solicitor-General — The charge is that the prisoner aided and 
supported the German Government. Helped them in what? In seducing 
British soldiers to join the German Army or fight for the Germans. Hiat 
means they were all engaged in one common object for one common 
purpose. I submit we have a right to prove what the Giermans were 
trying to do when we are proving that the prisoner helped to do it. May 
1 read one passage from Archbold, where the cases are summed up at 
page 400: In cases of conspiracy, and of high treason encompassing 

** the King’s death, Ac., or in which the case for the Crown is that the 
“ crime was the result of a conspiracy, anything said or written by one of 
the accomplices, not as a confession pimply, but for the purpose of 
furthering the common design, is admissible evidence against the 
others ” ; and there are other passages of the same kind. 

Mr. Sullivan — 1 will call attention to the fact that there is no charge 
of conspiracy here at all. I quite agree that in a case like Mulcahy 
you may possibly have charges against a man of being engaged in con- 
spiracy by way of treason with a number of individuals. Having charged 
that, you may first prove the conspiracy and then prove any acts of 
Mulcahy — ^where the act of each conspirator is held to be the act of 
every member of the body, but where it starts with no conspiracy, to 
assume that a conspiracy has been not only charged, but proved, is the 
first step in what is now sought to be done, namely, the admission of 
this evidence. But there is no charge against Sir Roger Casement of 
conspiring with any person or persons in Germany. There is no allegation 
that he confederated with any member of the German Army -in doing 
this; the charge before you, my lord, is a charge simply of doing an 
act which is the personal act of the man himself, and in the absence 
of some connection, even in that case, the acts of his agents for the 
furtherance of his purposes, if you prove them to be his agents, are 
to bo admissible, but the stateinenta and acts of persona whom, as far 
as the evidence goes, he has never seen in his life cannot be introduced, 
I submit. 

Tine Lord Chibp Justtch — May it not be a step in proving he was 
adhering to the King’s enemies in Germany? 

, Mr. Sullivan — I submit not. What is proposed to be put in evidence, 
as I imderstand from the notice furnished, ie, first of all, a speech, or 
observations, made by a German general at a place where Sir Roger 
Casement is never alleged to have been; it is in, some strange camp. 
Assume the charge is that he adhered to the King’s enemies, the statement 
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lif ozie of the King’s enemies is not the evidence of that charge, I most 
respectfully submit. 

The Lord Ceusif Jusncx — Not the mere proof of the statement made 
one of the King’s enemies, but I undierstand the way it is put by the 
(^wn is that he was working in assisting the King’s enemies, and in 
sense was adhering to them by a number of acts which are then 
given as the overt acts. 

Mr. Sullivan — That is the charge. 

The Lord Chibf Jushtcb — This evidence is said to be given as a step 
_in proving he adhered to the King’s enemies, the fact that the man went 
from HSnover to Limburg, of course, is clearly admissible; that you 
would not object to. 

Mr. Sullivan — Your lordship will take my submission. 

The Lord Chief JusrroB — The only other point is whether the general’s 
observations are admissible. 

[Their lordships conferred.] 

The Lord Chief Justice — I understand you to press the point. You 
want us to rule upon it, Mr. Solicitor-General? We shall have no hesita- 
tion in ruling if you desire it; the only question is whether you think 
it is sufficiently important. 

The Solicitor-General — I strongly submit I am entitled to put it, 
but I do not press it strongly at all, that I should ask what was said. I did 
want |o ask whether a speech was made; I do not care very much 
whether he tells the jury or not what was said. 

The Lord Chief Justice — That is the only point upon which there 
can be any discussion. I do not think there is any doubt what the 
ruling should be, but what is the value of it if you get it? I suggest it is 
hardly worth pressing if you get. the fact of the speech. 

The Solicitor-General — Then I will not press it. I recognise the 
objection, but not any argument in favour of it. 

Bictmdnatum corUiwued — ^About three days before I left Hanover a 
Oerman general came there and he called all the irishmen together. 
IPhen he made a very small speech to us. He told us how the English 
behaved very badly. 

TheF Lord Chief Justice — ^W e must not have that. 

Examination continued — After that small speech he never called us 
together any more. Nothing else happened before I left Hanover. When 
I left Hanover I went to Limburg. A draft of 160 Irishmen came with 
me from Hanover to Limburg. ' There were quite a few soldiers with me 
who were not Irishmen. When we got to Limburg some of those who 
were not Irishman were found out and sent away to some other place; 
where we never kiiew. When I got to Limburg I saw Sir Roger Case- 
ment there. I saw him on the evening when we got to Limburg. Tiiat 
evening he said how all the Irishmen looked very smart and very soidier- 
Kke men, and that after a short time at Limburg he would bring all the 
Irishmen back again and make them as smart as ever. Casement did not 
say that to me ; he said it out to the crowd. When we got to Limburg 
we, were all together, *the whole draft of 160 who had come from Hanover. 
Cwmen^made a speech to all of us. On that evening he never men- 
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tioned anything about the Irish Brigade, but he told us in his speech thlit 
on the following Sunday we were all to go to church service. He said that 
all the Irishmen there at present should have clothes, and footwear 
given to them; we were to get wooden shoes on the following momiog, 
and were to be well fed, and well looked after by the Germans. That 
is what he said to us on the evening we got there. Personally I did 
not know who he was : he never told us his name on that evening — ^not 
for a couple of evenings afterwards. That is nearly all he said that 
evening as well as I can remember. Next morning we got the wooden 
clogs, and Sir Roger was in the camp on the following morning again. 
He did not say anything to us then about joining the Irish Brij^ade : he 
never mentioned anything about the Irish Brigade at that time. He 
came into all the barrack-rOoms. He never told us who he was. As 
near as 1 can remember that was on a Friday, and it was on Thursday 
we arrived. On the Friday he came again to the camp, and then some- 
thing happened on the following Sunday. 

On the Sunday we went down to church service, and we went into 
a barrack-room where church service was supposed to he going on. When 
the crowd of us went into the barrack -room we saw Sir Roger on a table; 
lie vras getting ready to give a speech in the barrack-room. He had an 
Irish Brigade book in his hand. He said he was going away for the space 
of a fortnight, and when he came back he wanted to see fifty names in 
this book, and with the fifty names which were to be in this book for men 
to join the Irish Brigade he was going to form an Irish Brigad^. He 
also said the German Government would equip the brigade with arms and 
ammunition and uniforms. He also mentioned something about pay; 
that the Irish Brigade would get something about from £10 to £20. He 
did not say where they would get that from. He also told the Irishmen 
on that Sunday that they were all to join this brigade, and that if Germany 
ever gained a naval victory they would land the Irish Brigade in Ireland, 
and to strike a blow for old Ireland once again and to gain Home Rule. H® 
also said how the Germans were very much like the Irish and the Irish very 
much like the Germans. Personally I did not believf tha*. He also said 
that Ireland had the strongest power now in the world at her back. That 
is all I remember. He also said he would leave the Irish Brigade book with 
some sergeant over some section, and whoever wanted to join this brigade 
was to sign his name to tljis book, and when they joined the Brigade they 
were free men, and they would be sent to Berlin and well looked after. He 
also wanted to know if all tlie men there at the meeting were all true-bred 
Irishmen. No one signed the book on tliat day. The book was left with 
some sergeant — I forget the name of the sergeant whom it was left with. 
Casement then went away. I think he came back on the following day. 
He did not do anything on that day so far as I recollect. He gave no 
speech or anything like that, but he visited both barrack-rooms agsin. 
Then he left us, and it was a iortnight before he came back again. I did' 
not see anything of the book after he left or before he came back agaiu — 
I never saw anything of the book. He said lip was going to Berlin for that, 
As to the date when he came back, to the best of my memory it was either 
at the latter end of December or early in January. 

When he came back on that occasion he said* something fo the men. 
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He told the Irishmen then, when he came back, that he was very dis- 
appointed to see that there were no names entered in his book for this Irish 
Brigade, and he also wanted to know what were tlie Irishmen thinking of 
if they said they would not go and fight for their country now at this time, 
and that England w^as completely beat, and that there was no danger of 
their not being landed in Ireland, and that he was the head man over the 
Irish Volunteers in Ireland, and that he was very proud to see how smart- 
looking they looked, and he also hoped to see the Irish Brigade would soon 
be formed, and to go and fight for Ireland. No one signed the book that 
day, I never saw any one sign the book at all. When Casement went 
away I cannot say whether anybody went with him. When he came 
back the second time a corporal of the name of Corporal Quinless joined the 
Irish Brigade. That was on his second visit to Limburg — the one I have 
been speaking of at the end of December or early in January. On that 
occasion Corporal Quinless joined. Corporal Keogh also joined. After 
they had joined they left the camp. I saa them afterwards, and when 
I saw them agfain they were dressed in a Iraiform. It was a greenish- 
43oloured imiform, something like the German uniform, and there was a 
harp and a shamrock on it. I cannot say whether they had any arms. 
They had no arms with them in the barrack-room that I was in when we 
were brought up to visit them in this barrack-room or this Irish Brigade 
office. When they came back to Limburg Casement was there, but he 
was not with them in the barrack-room. When these two men came back 
they stayed in one of the barrack-rooms down at the top end of this camp, 
and all the sections of the remaining Irishmen were marched up in sections 
to this Irish Brigade office, and brought before these three men, and asked 
different questions about their country and what they thought of the Irish 
Brigade, and now was the time to fight for old Ireland and gain Home Rule 
once more. There were three men — ^Quinless, and I think the other two 
men were two nain sake?, two Keoghs. It happened more than once 
that we were marched up before these men. Some of the men enlisted 
in the Irish Brigade. When the men had joined the Irish Brigade they 
were sent to BftrLa. 

Cement then went away for a month. He said he was going away, 
for a month, but he never said where he was going to, and he wished to 
see this brigade very strong when he came back. He came back in about 
a month after, and a clergyman, Father Nicholson, came there next. 
When Casement came back he just told these people tnat joined the Irish 
.Brigade when this Irish Brigade was formed they were first to go to help the 
Turks against the Russians. After he came back Sir Roger Casement 

a )oke to the men in my hearing. He spoke to them in the camjj in 
o. 1 lines. No, 1 Company, No. 2 Battalion. He used to come into 
the barrack-rooms. He made a speech in several places — outside and 
inside in the barrack-rooms ho made these speeches. Those are the words 
that passed from Casement on this occasion — ^first of all, the Irish Brigade 
were to go and help the Tprks against the Russians, and, secondly, they 
were to go and bslp the Germans against the British, and, thirdly, they 
were to ^ and shed blood for their own native country. I heard him say 
those things. I nevqr saw Casement alter that. There were fifty men 
joined the IriA Brigade up to the time when I came away from Limburg. 
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The treatment and food got very bad. We noticed there waa a great 
difference in it from the first time we went to Limburg. We were well 
treated for about a fortnight, or near that; then the food commenced to 
be reduced. The bread was reduced, the meat was reduced, and potatoes 
were reduced. I oame away from limburg on the 20th May, 1915. 

Cross-examined by Mr. Sullivan — ^You have told us that you heard 
Sir Roger Casement speak about the Irish Brigade fighting for the Turks 
against the Russians; is that truel — Yes, that is true. 

Did you tell anybody that it was Quinless had stated that to you 7 — 
Quinless also stated that. 

A tithe same time or at a different time? — ^At a different time. 

Who was pi*eeent when Sir Roger Casement stated iti — ^Tiiere were 
about fifty present or more. 

Do you know Michael Moore, of the Royal Army Medical Corps? Was 
he in the camp with you? — You see I forget them all. I could not recog- 
nise every man in the camp. 

(At this stage MiSfael Moore came into Court.) 

Did you see this man in the camp? — I might have seen him, but I 
forget him. 

I will have to have Robinson and Cronin in. Did you know Daniel 
O^Brien in the camp? — No. 

Did you know Micliael O’Connor in the camp? — ^Yes. 

Was he present there? — Yes, he was in the camp. 

On this occasion? — I cannot say on this occasion, but he was in the 
hospital some time in Limburg. 

What date do you fix for the speech about the Turks? — I disremember 
the dates. I cannot think of all, you know. 

As near as you can go? — I cannot think of any dates. 

Can you fix the date you arrived at Limburg? — As far as I can go, 
we arrived at Limburg early in December, 1914. That is as near as I 
can go. 

How long after that did you hear this talk about the Turks?— I have 
heard the talk about the Turks several times. • 

How long after that did you hear the talk about the Turks by Sir 
Roger Casement? — ^He just mentioned about the Turks once. 

How long was that after you had arrived in Limburg? List4», is this 
true, “ Casement came back about the 1st of February, 1915.*' Is that 
true? — ^Yes. 

And Father Nicholson oame at the same time.^’ Is that true? — 
Yes, that is true. Father Nicholson came there about that time. 

Then that is true. Would this be true, that you saw Casement in the 
oamp at this time, but he did not speak to you, and you never saw him 
again? Is that true? — ^At the time I jiever saw him. He went away. I 
have seen him several times Limburg. . , 

On this ocoasion, will you fix the date of the occasion, the only occa- 
sion, so it should be rooted your mind, that you heard him speak of the 
Turks? — I cannot speak to the date I heard him speak of the Turks 
because I disremember. 

You disremember the dates? — ^Yes. , 

You cannot say was it. early or late? — cannot say. 
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Was it the time he eame ivith Father Nichokoa? — ^Tes. 

It was the time he came with Father Nicholson? — ^Yes, it was on hie 
third visit. 

Did he come with Father Nicholson more than onoef — No. 

Did you yourself fix the date of Father Nicholson and Sir Roger Caae- 
m^t coming back to the camp as the 1st February, 1915? — I did not. 

Do you remember making the statement of the evidence that you were 
to give? — Yes. 

To whom did you malte the statement? — ^To some one at the War Office. 

How long hgo? — On 27th May last. 

Was it taken down in writing in your presence? — Yes. 

And you signed it? — Yes. 

Was it true? — Well, there was a lot of it ; very nearly it all was true. 

Am I to understand there was a lot of it that was not true? — You are 
not to understand there was a lot of it that was not true. 

Was it all true? — Yes, it was all true. My statement I gave there, 
yes, it w^as all true, only I did not give them all my statement* I thrgot 
something, but brought a lot of it back to my memory since then. 

Listen to the sta.tement that was all true at the time: Casement 

'' came back about the 1st February, 1915, and Father Nicholson came at 
** the same time.’' Wa.s that true? — ^Yes, that was true. 

About the 1st February, 1915? —I cannot fix the date, you know. 

Did you fix the date? — To the best of my opinion it "was about that 
time he came tliere. 

When Casement came back we were marched up to Barrack No. 41 by 
sections, as usual, and Qiiinless told us that Casement had told him to tell 
us that the Irish Brigade was to fight on the Western Front with the 
‘'Germans against the English, and next to help the Turks against the 
Russians, and the next was to shed blood for our native country.” Did 
you say that? — ^Yes. 

Was that true? — Yes. 

“ I saw Casement in the camp at this time, but ho did not speak to 
“me. I Dover saw^ him again.” Was that true* — On that previous 
evening I did not see him. 

Let me give it you again : “I saw Casement in the camp at this 
“timei’ — this was about the Ist February, 1915,, when he came back 
with Father Nicholson — “ but ho did not speak to me. I never saw him 
“ again.” Is that true? — He did not speak to me op that evening. I 
did not see him ; he went a^wiy out of that camp on that evening, but I 
saw him afterwards. I did hot see him again on that evening. 

I never saw him again ”? — ^On that evening. 

Was it t ^e? 1 will go further. “ I heard that he gave an address 

“ to the Munsters in their barracks, and that they shouted him down. I 
“ could hear the fehouting going on.” Do you not see you are pointing the 
fact that you never saw him again, although you heard he was in a different 
partSKOf the camp? — ^On that evening he did address the Munster Fusiliers 
in the barracks. • 

But you were not there? — I was not in the lines. 

You could only^ hear shouting? — He was a free man in Germany, 
and could go about where be liked. 

Folkjw me again; I will rive you every opportunity of understanding. 
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Was it true, of the let February occasion, that he came to the camp 
with Father Nicholson, you saw him in the cainp, but he did not speak 
to you, and you never saw him again? — On that ^evening I never saw 
him again ; but he was in the camp several times afterwards, and I saw 
him in the camp ; I never saw him again on that evening. 

You heard he gave an address to the Munsters, and could hear the 
shouting? — ^Yee. 

But you never saw him? — On that evening after. 

Will you give me the dale you next saw him? — lie was in the camp 
every day, I might say. 

But ^ only once with Fattier Nicholson? — Only once with Father 
Nicholson. 

That was about the 1st February? — Yes. 

Therefore, assuming you put in the words ''You never saw him 
" again that evening/’ do not you see that you signed a solemn state- 
ment of your evidence against a man to be tried for his life, that so far 
as tliat day was concerned he did not speak ? — He did not speak to me on 
that day. 

And that was- the only day he was there with Father Nicholson? — In 
tJie camp himself and Father Nicholson separated, going through the 
camp. 

I am talking about days? — ^Yes. 

If he did not speak to you that day, he could not have said anything 
about the Turks or Russians or anything else? — He spoke about Hie Turks 
and Russians, and also left orders with this man that joined the Irish 
Brigade to tell the Irishmen that joined the Brigade 

Are you telling us what you heard him say, or repeating what some- 
body else told you; what is it? — I am telling you now about him, what 
he said. 

By the Lord Chief Justicb — ^W ho is “he ”? — Sir Roger Casement. 

By Mr. Suij.ivau — ^W as it what he said in your presence? — In my 
presence and in the presence of about fifty more of our men — ^that when 
they joined this Irish Brigade they were to go and help the -Turks against 
the Russians on the Turkish frontier, then after that they were to go and 
help the Germans against the British, and then after that they were to 
go and shed blood for their own native country. • 

And after that? — He said no more then. He said that in the presence 
of my comrades and myself. 

Did you tell us in your direct examination that was the day he was 
m camp with Father Nicholson; did you tell us that? — There was so much 
uproar in this camp at Limburg, it was very bard to remember all that 
Wiis said in it. 

Did you tell us that that happened on the day he came back to the 
camp with Father Nicholson? — Yes. 

Then why did you tell the gentleman at the War Office that on that 
day, though you saw him in the camp, he did not speak? — It is very hard 
to remember everything; there were a lot of things. 

You told the gentleman at the War Office that though Sir Roger 
Casement did not speak, Quinless did say things on f^at day? — is very 
hard to remember a lot of things, fyou know. 
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John HolU 

May you be wrong in your recollection 1 — ^No; I do tiot think I am 
wrong in my recollection. 

At any time? — ^Yes. , 

Now, let us see what happened, and the assurances given you in Jiis 
speech that you did hear. You heard him say he was the organiser of 
the Irish Volunteers, did not you? — ^Yes. 

That he was raising an Irish Brigade? — ^Yes. 

Was it in connection with the Irish Volunteers? — ^Yee. 

Did you hear him say that it had been subscribed for by Irish 
Americans in America? — ^Yes. 

And that they were to fight in Ireland? — Yes. 

To win Home Rule? — Yes. 

Did he say fight in Ireland only? — At that time only to fight in 
Ireland. 

That was the basis upon which they were being recruited? — Yes. 

Did he say that the war was nearly over? — No; he never mentioned 
anything about the war being nearly over. 

Did he speak of what might happen when the war was over? — Yes. 

When the war was over, if Germany won, did ho say that the Irish 
Brigade could easily be landed in Ireland? — ^Yes. 

Did he say, if Germany lost the war, on the other hand, they should 
go to America? — Yes. 

So if Germany won, they were to go to Ireland? — Yea. 

And if they lost, they were to go to America? — Yes. 

Was there any mention of helping them in America, whether they 
could get any money to help along in America? — Yes. 

How much? — From £10 to £20. 

If they landed in America? — ^Yes. 

Was that speech made more than onoe in your presence? — Only once 
in my presence. 

Can you remember the names of the men who were present and heard 
it? — I do net remember the names of all the men who were present, 
but all the men came from Hanover ; the majority of the men who came 
from Hanover were present at that meeting. 

Cfonin is in Coiu't now. I ask that he should stand up. (Oonin 
stood up.) 

Cronin — I did not come from Hanover. 

Mr. SuLUVAN — I am not accusing you of that. Will you face the 
witness-box for the purpose of the question? 

(To wtiness ) — ^Do you know John Cronin here; did you see him in 
thd oamp? — No, I disremember entirely. 

I have given you the names of a number of others. You did know 
Michael O'Connor? — ^Yes, Corporal O'Connor. 

He has been examined. Did you know John Robinson? — I dis- 
remember Robinson. 

Did you know a man* named James Wilson? — ^1 disremember him too. 

I want you to give me the name of a human being who was present 
and heard this speech of Sir Roger Casement on the day that Father 
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John Hofil 

I^icholeon was tRere^ — ^There was another one there, but they are prisbnera 
there now. 

Re-examined by the Attornbt-Gbnbbal — ^H ow many times do you 
think yo-u saw Casement altogether 1 — have seen him a lot of timee. 

About how many? — I disremember how many times; he was there 
so often in that camp. 

How long were you there? — I was there for seven months. 

Was he there at intervals? — ^He was there*. the first time I landed at 
Limburg. 

How many times — not exactly, but roughly — do you think you heard 
him speak? — I have heard him speak several times, for every time he 
was in the camp he was all the time talking. 

Three, four, or six times, or how many? — Nearer forty-six times. 

I do not know, but you can tell us, was it your habit to take notes 
of what he said, and the dates he said the various things? — I cannot speak 
of the dates he said these things, but every time I saw him in Limburg 
he was always talking to the prisoners a lot, and when I passed quite 
close to him I always heard him speaking of tlie Irish Brigade. 

Were you badly wounded there? — ^Yes, pretty bad. 

Were you able to get about a little? — Yes, I was able to walk about. 

When were you first asked about the dates on which be had said 
anything? Who first asked you to say the day or date on which he said 
any particular thing? — This gentleman that came from the War Oflfioe 
and took my statement about Sir Roger Casement. 

That was the 27th May, was it not? — ^Yee. 

Michael Hussey, examined by the Attorney-General — I am a 
labourer living at Curraghane, I remember the night of the Thursday 
before Good Friday. Tliat night I had been seeing a friend, and I was 
coming home about half -past nine o'clock. When I came home about 
half-past nine 1 noticed a light out at sea. It was a red light, and it 
lasted for a few seconds ; about two, seconds. I stood for a while looking 
out at Jsea at the light* Next morning I went down to the strand to the 
same place where I'was that night and where 1 had seen the light. 1 
went there for seaweed. On going there 1 saw a boat up on the sand- 
banks, above high water. It was M the same place where I had seen the 
light. I have seen that boat since; I have seen it in Court here, but 
not in this Court. I have not seen the boat itself, but I have seen a picture 
of it. I have never seen the boit itself again. I remember going to 
the police barracks at Ardfert. There I saw the boat. With regard to 
the red light I saw out at sea, I think it would be about half a mile out 
at sea at the time I saw it. 

Mr. SuLUVAN — I have no question. 


The Oourt adjourned. 
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Second Day— Tuesdajj, 27th June, 1916. 

Evidence for the Prosecution— continued. 

John M'Cartht, examined by the Attoenet-Genbral — I am a farmer 
at Cnrraghane, Curragh Head, about a quarter of a mile from fue sea. At 
the shore there is a wild and rough sea. 1 remember Good Friday morning, 
21st. April, 1916. I left my house about two oJcloek in the morning. 

It was dark then. Wlien I left my house I went along the shore toward 
a well which is over a mile from my house. I did not see anybody or 
anything on my way, nor did I hear anything. I came the same way 
back about four o’clock. The tide was coming in then. I noticed 
the boat that I found ; it was coming before the tide, and about 20 or 30 
yards from high-water mark on the shore. (Shown exhibit No. 7.) That is 
a photograph of the boat lliere were four oars floating in the water, 
and I took them up. 1 could not do anything with the boat; I could not 
move it as it was too heavy, and I had to leave it there. I stayed there 
myself about three-quarters of an liour, and then I went to the house and 
eent my little boy to get a neighbour, Pat Drisooll, to help me with the 
boat. He and I shifted the boat tip a small bit, but we oould not do much 
as it was too weighty. We got the boat only a little bit out of the 
water. She was full of water, and wo had to wait till the tide went down, 

I found a dagger in the boat. (Shown exhibit No. 8.) That is the dagger 
I found. There was notliihg else in thfe biSkat* I found a tin box on the 
sand. (Shown exhibit No. 9.) That is the tin box I found. It was up 
on the bank, covered with earth. It was barely covered over. There 
was a little hole made in the earth and a little wash of earth over it. 
Some of the earth had been washed away. The t>ox was hitched up with 
strand cords, and I did not open it. I noticed three footprints on the sand. 

I did not notice anything more I did not see anybody at the time. 

^y Mr. JusTiOB Avort — The three footprints that I saw were the prints 
of three men. 

Examination continued — Tliesc prints were going in the direction of 
my house from the boat. I did not notice whether or not there were any 
marks of nailn in the lxK>ts. I could see the footmarks 
for parte of the way, but in other parte of the way I could not see • 
them. i traced them for about 20 or 30 yards in the direction of 
my house. I could not see whether they ended at my house or not; I 
oould not find them near my house at all. When I was coming back with 
Driscoll, after he had helped me with the boat, I met my little girl, who 
is about eight years of age. She was playing with these revolvers that 
I now see in exhibit Np. 10. Two of them were out of the cases, and 
I took them to the house with me. Along with the revolvers there was 
•a sort of bag, which is exhibit No, 11, I found it wl>ere I got the 
revolvers. f toot them to the hou^ with me, and I sent Pat Driscoll to f 
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Sir Roger Casement. 

John McCarthy 

What time “was it then when you were thinking ot going home to 
breakfaet? What time was it? — could not exactly tell you; I had no 
time on me. 

You do not wear a watch ? — ^No. 

You could not tell what time it was? — No* 

Was it daylight now? — it was dawn. 

You did not get home until pretty late that morning? — I did not. 

What time was it by the time you got home? — It would be between 
seven and eight o^olock, 1 should think. 

I mean when you got home the first time; what time was it when 
you got home the first time? — I would get home, 1 suppose, atout six. 

The first time you went home to send the boy? — I would get home 
before six o’clock or about six 

You had then spent the whole of that morning on the strand ? — Yes. 

Did any neighbours come around the boat? — ^Yes, they did. 

How many of them? — That I could not tell you ; I did not count them. 

There are not very many neighbours in that part of the country? — 
They were a deal together when they heard about the boat. 

A number of them assembled when they heard about the boat ; what 
number of them assembled? — I should think it would be about fifteen 
to twenty of them there. 

Tliey were tramping up and down all over the place? — Yes. 

And of course by the time the police arrived there were the footprints 
of about fifteen or twenty neighbours and many footprints, there were your 
two trips ; what about the little boy and the little girl ; did they go down 
near the boat? — Yes. 

And Driscoll, he came down near the boat? — ^Yes. 

So there were too many footprints to be of any use to the police by 
the time the polioe arrived, is not that so? — These ft>otprints were there 
before anybody came. 

Owing to your piety 'on that morning you were able to see the foot- 
prints at the first daylight that came before anybody el9e‘ was there ; is 
not that so? — Yes. 

Mart Gorman, examined by the Attornbt-Gbnebal — I am a servant 
at the house of John Allman, Rathoneen. I remember the morning of 
Good Friday last, 21st April. I was about that morning at 4 v'lO, and 
I saw three strange men passing the gate. The gate is in the yard. 
They were <x>ming from the sea and going towards Ardfert. I was about 
two yards from them. Tlie light was bright, and 1 could sec what they 
were like then. One was a tall man, another nearly as tall, and tlie thiid 
was a small man. Tlie tall man was carrying a knapsack across his 
shoulders and a walking cane and overcoat. Tlie other two wore dark 
dothes t-'j, and carried overcoats. They were walking quickly. I saw 
the face of the tall man. I saw Constable Riley later in the same day, 
and the tall man that I had seen in the moraing was with him. 1 
recognised him. He is in the Court just now, and 1 now point out the 
prisoner. The yard irf which I was when I saw this man was about two 
miles from the sea. Our house is a mile from the old castle called 
Rathoneen. 
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Cross-examined by Mr. Suli/ivait — A t what time was it you saw the 
three men passing the gate! — 4. 30, 

Half-past four? — ^Yes, 

Are you usually out and about at that time of the morning? — ^My ui^ual 
hour is four o’clock, 

Thoitas John Hsaek, examined by the SouciTOR-GBiNisRAL — am a 
sergeant in tlie Royal Irish Constabulary, stationed at Ardfert. I 
remember the morning of 21st April last. I got a report that day from 
John M'Carthy. A man named Driscoll brought the report to me from 
John MCarihy. I went with another constable to Curraghane, and I went 
down to the strand. I saw John M^Cai-thy and a number of men there. 
I also saw a boat on the strand, and I examined it. I got the assistance 
of the men, and we pulled it on to the sandbanlM. (Shown exhibit No. 7.) 
That is a photograj>h of the boat. After we had pulled the boat up to the 
sandbanks I went with McCarthy to his house, and he handed me a dagger 
and three pistols. (Shown exhibits Nos. 8 and 10.) These are the dagger 
and pistols. The boat was a flat-bottomed, four-oared boat, having hoods 
at the stem and stern alwut 11 inches high. It was a flat-bottomed boat 
with a tank on each side — air tanks about 11 feet long. The sides were 
made of timber. There is a part at the how, and that was made of canvas. 
Tlint is what 1 mean the word “ hood.” There was a small hood at the 
stern also of canvas. WTien McCarthy handed me the pistols and the 
dagger, ho also handed me a small black satchel, which is exhibit No. 11 — 
the one nearest to me on the table. 

1 went down with McCarthy to make a further search for pistols where 
the others were found. I examined the satchel, and I found in it a flash 
lamp, }K>rtion of a map, and twenty rounds of pistol ammunition. I identify 
the flash lam}>, the map, and the twenty rounds of ammunition. The map 
seems to be one of a portion of the coast round Bray, The kind of country 
that we were searching was a flat, deserted country covered with sand piles 
or sandbanks. I made a further search, and I found a brown leather hand- 
bag and tliree life-belts buried in the ^>aiid. (Shown exhibits Noe. 13 and 
14.) These are the brown handbag and the life-belts. The constable who 
was with me found a large black bag, wliicb I now identify as exhibit No. 12. 
I brought the bags into McCarthy’s house and searched them. In the 
brown leather bag I found a flash lamp and twenty rounds of ammunition, 
and there w^ere also some maps, but I am not able to say exactly w^hich 
maj^ they were. ’Phey are sonie of the maps which are in my hand just 
now. 'I'here are no maps in the bag now. I sent McCarthy to the strand, 
and he brought back a tin box with liim (exhibit No. 9). I examined the 
contents of the tin box, and I found 900 round® of pistol ammunition in it. 
I examined the throe pistols, and they ^ere loadtHl. I got M‘Cartby’s horse 
and cart., and put all these things on the cart, and then I went to the 
strand and put the boat on the cart there, and it was taken off to the 
}x>lice station. 

On the way to the police station I met Constable Macklin, and I had 
a conversation with him. I left him with the horse and cart, and I cycled 
back to the barracks myself. I took Constable Riley along with me. Riley 
and I took our carbines with us^ loaded them, and went and searched the 
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Jahn H'Carthy 

What time iifafii it then when you were thinking ot going home to 
breakfaet? What time was it? — I could not exactly tell you; I had no 
time on me. 

You do not wear a watch? — ^No. 

You could not tell what time it was? — No. 

Was it daylight now?— Yes, it was dawn. 

You did not get home until pretty late that morning ? — I did not. 

What time was it by the time you got home ? — It would be between 
seven and eight o’clock, I should think. 

I mean when you got home the first time; what time was it when 
you got home the first time? — I would get home, I suppose, abput six. 

The first time you went home to send the boy? — I would get home 
before six o’clock or about six 

You had then spent the whole of that morning on the strand? — Yes. 

Did any neighlx>urs come around the boat? — Yes, they did. 

How many of them? — That I cculd not tell you ; I did not count them. 

There are not very many neighbours in that part of the country? — 
They were a deal together when they heard about the boat. 

A number of them assembled when they heard about the boat ; what 
number of them assembled? — I should think it would be about fifteen 
to twenty of them there. 

They were tramping up and down all over the place? — Yes. 

And of course by the time the police arrived there were the footprints 
of about fifteen or twenty neighbours and many footprints, there were your 
two trips ; what about the little boy and the little girl ; did they go down 
near the boat? — Yes. 

And DriecSoU, he came down near the boat? — ^Yes. 

So there were too many footprints to be of any use to the police by 
the time the police arrived, is not that so? — Tliese footprints were there 
before anybody came. 

Owing to your piety 'on that morning you were able to see the foot- 
prints at the first daylight that came before anybody else was there ; is 
not that so? — ^Yes. 

Mart Gorman, examined by tbe Attorney-General — I am a servant 
at the house of John Allman, Rathoneen, I remember the morning of 
Good Friday last, 2 let April. I was about that morning at 4.30, and 
I saw three strange men passing the gate. The gate is in the yard. 
They were coming from the sea and going towards Ardfert. I was about 
two yards from them. Tlie light was bright, and I could see what they 
were like then. One was a tall man, another nearly as tall, and tbe third 
was a small man. The tall man was carrying a knapsack across his 
shoulders and a walking cane and overcoat. The other two wore dark 
dothes too, and carried overcoats. They were walking quickly. I saw 
the face of the tall nian. I saw Constable Riley later in the same day. 
and the tall man that I had seen in the morning was with him. 1 
recognised him. He is in the Court just now, and I now point out the 
prisoner. The yard iif which I was when I saw this man was abmit two 
miles from the sea. Our house is a mile from the old castle called 
Rathoneen. 
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^ Vapy Gopimui 

CroBG-^iamined by Mr. Suluvan — A t what time was it you saw the 
three men passing the gate? — 4.30. 

Half-past four? — ^Yes. 

Are you usually out and about at that time of the morning? — ^My usual 
hour is four o’clock. 

Thoitas John" Hbaen, examined by the Soucitor-Gesnicral — am a 
sergeant in the Royal Irish Constabulary, stationed at Ardfert. I 
remember the morning of 21 st April last. I got a report that day from 
John McCarthy. A man named Driscoll brought the report to me from 
John M'Carihy. 1 went with another constable to Curraghane, and I went 
down to the strand. J saw John M‘Carthy and a number of men there. 
I also saw a boat on the strand, and I examined it. I got the assistance 
of the men, and we pulled it on to the sandbanks. (Shown exhibit No. 7.) 
That is a photograph of the boat. After we had pulled the boat up to the 
sandbanks I went with McCarthy to his house, and he handed me a dagger 
and three pistols. (Shown exhibits Nos. 8 and 10.) These are the dagger 
and pistols. The boat w^as a flat-bottomed, four-oared boat, having hoods 
at the stem and stern aliout 11 inches high. It was a flat-bottomed boat 
with a tank on each side — air tanks about 11 feet long. The sides were 
n»ade of timber. There is a part at the bow, and that was made of canvas. 
Hint is what I mean by the word “ hood.” There was a small hood at the 
stern also of canvas. When M‘(!larthy handed me the pistols and the 
dagger, ho also handed me a small black satchel, which is exhibit No. 11 — 
the one nearest to me on the table. 

1 went down with MX'arthy to make a fuither search for pistols where 
the others were found. 1 examined the satchel, and I found in it a flash 
lamp, portion of a map, and twenty rounds of pistol ammunition. I identify 
the flash lamp, the maj), and the twenty rounds of ammunition. The map 
seems to be one of a portion of the coast round Bray. The kind of country 
that we were searching was a flat, deserted country covered with sand piles 
or sandbanks. I made a further search, and I found a brown leather hand- 
bag and throe life-belts buried in the saijd. (Shown exhibits Nos. 13 and 
14.) These are the brown handbag and the life-belts. The constable who 
was with me found a large black bag, w'hich I now identify as exhibit No. 12. 
I brought the bags into McCarthy’s house and searched them. In the 
brown leather bag I found a flash lamp and twenty rounds of ammunition, 
and there were also some maps, but I am not able to say exactly w^hich 
maps they were. They are some of the maps which are in my hand just 
now. Hiere are no maps in the bag now. T sent McCarthy to the strand, 
and he brought back a tin box with him (exhibit No. 9). I examined the 
contents of the tin box, and 1 found 900 rounds of pistol ammunition in it. 
I examined the throe pistols, and they T^ore loaded. I got M‘Carthy’s horse 
and cart., and put all these things on the cart, and then I went to the 
strand and put the boat on the cart there, and it was taken off to the 
police station. 

On the way to the police station I met Constable Macklin, and I had 
a oonversatiou with him. I left him with the horse and cart, and I cycled 
back to the barracks myself. I took Constable Riley along with me. Riley 
and I took our carbines with us, loaded them, and went and searched the 
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ThomAfi J. Hearn 

country. We found a iGuan at a place called McKenna’s Fort. It ia a circular 
Irish ruin, with a trench all routid it varying from 9 to H feet deep. It 
is all covered with brushwood: In the fort 1 saw the prisoner who is now in 
the dock, 1 found him at 1,20 in the afternoon. 1 spoke to him and asked 
him what he was doing there. He replied, By what authority do you 

ask me the question, and am I bouod to answer you? ” 1 then said that 
I would ask him any question I wished, and he was bound to answer me, 
and, if he did not, I would arrest him under the Defence of the Realm Regu- 
lations. I asked him his name, and he replied Richard Morton, Denham, 
Bucks.'* 1 asked him what was hiis occupation, and he said he was an 
author. 1 asked him to ^ve mo the name of some book he had written, and 
he said he had written a book on the life of St. Bren don. I asked him what 
port he arrived at in Ireland, and he said Dublin. He also said that be came 
to County Kerry and went to Mount Brandon, and had come from Mount 
Brandon to the fort where I had found him. He said he arrived there at 
8 o'clock in the morning — Grood Friday morning, 21st April. I asked him 
if he had any passport or papers about him, and he said he had none. I 
asked him where he was going to, and he said he intended to go to Tralee. 

I have told the Court the whole of the conversation that passed at that 
time. I noticed that the lower portion of his pants was web, and that thexe « 
was sea sand on his boots. 1 took him away then to bring him to the police 
station on to the public road, and as I came to the public road I met a little 
boy named Martin Collins, lie bad a pony and trap. I got him into the 
trap with Constable Riley, and I sent Riley with him to the house of Mary 
Gorman, and I f<vllowcd on foot. 1 was not with thorn when tliey saw 
Maiy Ckuman. I remained on the road till Riley returned with the prisoner, 
and when he came back I took him to the police station. From the police 
station he was taken to Tralee. After bringing him to the polue station 
I searched him and charged him with being <:‘oncerned wdtii the landing of 
arms on the coast of Ireland. I cautioned him, and he replit‘d, “ Can I 
'^see a lawyer?" 

On searching him I found five sovoroigiis and cloven shillings. 
Constable Riley helf>ed me to search him. I did not see Riley taking any 
thing from "his pockets ; I was not present on +he oocfision. In the black 
bag I found a large flag, a gieen and yellow flag, witn a representation of 
a castle in the centre and some foreign language undeTneath. I now 
identify the flag that I found in the black hag. In tlu^ bhick hag I also 
found a pair of field glasses, a flaah lamp, 40 rounds of ammunition, and 
some wearing apparel. I lound a number oi maps also in the black bag 
These were the remainder of the maps I had in my liands just now. I 
found a piece of paper, attached to one of the niaps. (Sliowm exhibit No 
17.) That is the piece of paper that was found attached to the majis. 
The paper found in the black bag seems to be a kind of diary, and it 
begins, ‘^February 16, left Cork, arrived Dublin 12 p.m , 
February 19, Mary Mac. F. left Dublin, February 23 she went 
to Cork, February 23, Murray to Castle, referred H.J.S. 26th, ill in 
bed; 26th, left Dublin; 27th. ill there,’’ and a number of further entries, 
ending up with entries en April 7th, “agreed at last, 7 p.m. ; 8th again’' 
Then it looks like Ilevesham, I think, andi then 11th April, left Dublin 
“for Wicklow; April, left Wicklow in Willie's yacht.” I found that 
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in the bag. 1 have looked through those maps which were found in the 
black bag, and the remainder in the brown bag. I afterwardcf made a 
further search the fort, and I found a portion ^ a lunch similar to what 
was found in the black bag. The lunch was rolled up in paper, (Shown 
exhibit No. 6.) I cannot say Whether that was the paper in which the 
lunch wa« wrapped ; it was not I who found that paper. 

Cross-examined by Mr. Sullivan-t-How long were you stationed ^t 
Ardfert? — Seven years. 

That is from 1909? — ^Yes. 

With regard to this place that you found Sir Roger Casement, it is 
spoken of jjs a fort? — Yes. 

It is not a fort as we understand it in the present day? — No. 

It is one of those old ruins? — An old Danish ruin. 

Perhaps a couple of thousand years old? — ^Yes. 

Sir Roger was unarmed? — ^Yes, he was. 

He bad no ofifensive weap)ons of any kind? — No. 

Or defensive weapons? — No. • 

At all events, he was not in the fort for any martial purpose as far 
as you could 4yee; is not that clear?— I cannot say that. 

, When you arrested him did he ask you, or when you cautioned him 
did he ask y m, whetlier he could have the services of a lawyer? — ^Ile did. 

And did you answer him that he would enjoy all the privileges of the 
British Constitution ? — No. 

What did you say to him? — I said, of course, he could have a lawyer. 

You did not refer to the British Constitution? — No. 

You have suggested, I think, that Sir Roger Casement was hiding in 
the fort; in what portion of the fort vras he? — He w^as at the furthest end 
of the fort from the main road ; the fort is 98 yards off the public road, 
and he was at the further end of it. 

Could not you see him? — No, I could not see him, not till we got into 
the fori. 

That is to say, he was in the centre of the circle? — No, he was outside, 
sitting in the trench, outside the ring of the fort. 

Outside the ring of the fort? — ^Yea. 

You eventually arrested him, and charged him, you say, with landing 
arms? — Yes. • 

Do you remember, in 1914, before the war, the Arms Proclamation? — 

Yes. 

As an officer of the constabulary, were you concerned in acting under 
it for a while? — ^Yes. 

Prior to that had there been considerable importation of arms? — Yos. 

As a matter of common knowledge in the country, was there, prior 
to that, a very large importation of arms in the north of Ireland? — Yes. 

Wasi it in consequence of what happened in the north of Ireland that 
the people were arming so far south as Tralee? — could not say that. 

Did they, at all events, purport to bo arming ?—^They did. 

As against the armed person in the north of Ireland? — ^Yes. 

Were they bearing arms openly ? — ^They were. 

Without interference by the public .authorities ? — ^Yes. 

£ 
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And actually on the outbreak of war was the proclamation against 
the importation of arms withdrawn on the 16th August? — that is so. 

And your directions, even so far as they went to interfere with the 
importation of arms, ceased on the 16th August on the withdrawal of the 
proclamation for the time being? — ^Yes.‘ 

And the arming of the population went on then unrestricted for a 
while ? — Yes. 

And the parade of arms uninterfered with by any authority? — ^Y'es. 

People drilling? — ^Yes. 

Marching? — Yes. 

Skirmishing through the country? — Y'es'. 

Without any action taken on behalf of the police, lliis arming, of 
course, commenced before the war. did it not? — Y^es, it did. 

It commenced some time in 1913 in the south, did it not? — ^Yes. 

It had commenced earlier in the north ? — Yes, 

Was there a great deal of excitement in the south with regard to the 
reports of what w’ao going on in the north of Ireland? — Tliere was. 

I suppose at the police barracks even in Ardfert tliey read the 
papers ? — Yes, 

What papers did you take in the barracks at Ardfert? — The CorJn^ 
Examiner and the Independent, 

I suppose you read the speeches that were being circulated through 
your district by the Cork Examiner and the Independent^ — Yes. 

And you took no steps to prevent the ciirculation of the 6[)eecheB 
that appeared in those journals? — No. 

They reported speeches urging armament on both sides, the Inde~ 
pendent^ at all events; they reported the speeches up in the north as 
well as the speeches in the south, did not Ihey? — ^Y’es. 

The Lord* Chibb Justice — A re you speaking of In^fore or after the 

war ? 

Mr. Sullivan — B efore the v<rar. 

(To witness) — And their circulation with these speeches you have told 
me was in no wu*se liamfKired by the police authorities? — No. 

Did you notice in the speeches reported witli regard to the arming 
in the north of Ireland that the justification for the arming in the north 
of Ireland purported to be that the majority of members of Parliament 
for English constituencies objected to the Home Rule Bill ; was that put 
forward in the Ulster spteches? — ^Yes. 

And that although there was a majority in the House of Commons 
in favour of the bill,* that its opponents in the north were justified in 
arming to resist it because the English members disapproved of it? — ^Yes. 

And were speeches reported to that effect, not only by Irishmen in 
the norith of Ireland, but were there speeches to the same effect reported 
as having been delivered by distinguished Englishmen from English con- 
stituencies who attended these great meetings? — ^Yes. 

And did those speeches in your district greatly affect and agitate 
the minds of the people? — ^Well, not in the locality where I am stationed. 

Not in Ardfert?— No. 

But in the SQuth generally?-— Yes. 



Evidence for Prosecution. 

ThonMMi J* R«arn 

Po you remember shortly before the war broke out the excitemeAt 
in the south being aocentuated by what was known as the Curragh inci- 
dent t — ^Yes. 

By that time the arming of Ireland, north and south, had gone 
entirely beyond the control of the police, had it not? — ^Yee." 

If there was to be any protection for the peaceable population from 
that armed on either side it would lie with the military? — ^Yes. 

After the Curragh incident was not there very grave unrest amongst 
the people of the country as to whether they could trust that the military 
would protect them against the Ulster armed Volunteers? — ^It was believed 
there was ’2iot enough military in the country for their protection at the 
time. 

And the Curragh incident had thrown some doubt on their willing- 
ness to act, had it not? — ^Yes. 

In that state of affairs, having neither police nor military competent 
to protect one, it was left to people in Ireland to pcptect themselves, is 
not that the truth of it? — Generally speaking, it is. 

Generally speaking that was the truth of it. Now, as you say, when 
the war broke out the Arms Proclamation was withdrawn and the arming 
went on as before? — Yes. 

And continued right up to last month? — ^Yes. 

Except so far as hampered by the Defence of the Realm Regulatioins ? 

— 

Your charge against Sir Roger Casement was a charge made under 
the Defence of the Realm Regulations? — Yes. 

Although the Defence of the Realm Regulations may have hampered 
the importation of arms, was the drilling of armed men still permitted 
to take place without interference by the civil authorities? — ^Yes. 

They continued as before? — They did. 

Marching, counter-marching, and getting up skirmishing and sham 
battles all over the country? — ^Yes. ^ 

Were there frequent complaints from the civil population of this 
matter being tolerat^? — Yes. 

And the police were powerless to protect them from it? Is not that 
so? — Yes, powerless. 

The Lord Chirp Justice — To protect them against what? I do not 
quite follow. 

By Mr. S1J14-1VAN — These armed people were trampihg all over the 
country ? — Yes. 

They mardied on every man's property as they wished? — ^Yes. 

They fought their sham battles in any part of the land they choee 
for themselves, is not that so? — ^That is right. 

And the police were powerless to interfere with them? — Yes. 

Do you remember after' the war broke out that the Home Rule Bill 
passed ae we know; it is in the statutes? — Yes. 

But that an Act of Parliament was passed ETuspending its coming into 
operation ? — ^Yes. 

That is also in the statutes. Did that ^eatly accentuate the feeling 
of unrest in the coimtry? — ^Yes. 
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R«-^amined by the Soucsttor-Obnbral — I am not going through all 
this witli ypu, but is the lesult of what you that the county where 
you were stationed was at the time seething with unrest? — ^Yes. 

And that some of the people had arms? — ^Yes. 

The landing of arms and ammunition from abroad in that country, 
what kind of effect would that have had? 

Mr. SuLiiiVAN — I object to any speculative question; there were some 
armfij* landed, three pistols and 900 rounds of ammunition. 

The Lord Chief Justice— ^You took up the subject which Mr. Solicitor 
is entitled to explain. 

By the Solicitor-General — What effect would the landing of a cargo, 

I do not say three pistols, but a cargo of arms and ammunition in that 
country have had upon the population? — It would have had a very grave 
effect. 

It has been put to you that the people were arming only against the 
Ulstermen from thf nortli; is that so? — Partly against Ulster and partly 
against conscription. 

By Mr. Justice Horkidoe — ^You know the jdace where the boat was 
found ?— Yes. 

You know the place where you say you found Sir Roger CasenK nt?— 

Yes. 

Is tlae house at which the woman Mary Gorman was a servant, John 
Allman’s house, on the way from where the boat \v«as to where you found 
him in the fort? — Oh, no. 

How far out of the way? — ^From whore I foimd the boat to w^here 
I found him in the fort would be about two English miles across country. 

How far out of the route was the house of this man at which Mary 
Gorman says she saw him about? — That would be within 480 yards of this 
fort. 

The house where she lived? — ^Yes. 

Bernard Rilet, examined by Mr. Bodkin — I arn a constable in the 
Royal Irish Constabulary, stationtid at Atdf' rt. I was with Sergeant 
Hearn on the morning of 2 1st April. I rememl:)or going with him towards 
Rathoneen \in the direction of Curraghune, We searched about in that 
direction, and we came to a place which is called McKenna’s Fort, where 
we saw a man, I now identify that man as the prisoner. When I first 
saw him his head and shoulders , wore appearing over some shrubbery in 
the fort. Ho had nqt seen me; he was looking in a different direction. 
I had my rifle with me. I went in hi« direction, and immediately he 
turned towards me I put up my carbine and covered him. I told him to 
stand where he was, quite close to me;, that my rifle was loaded, and if 
he moved a foot I should shoot him. He eaid that was a nice way to 
treat an English traveller, I cautioned him, and ho said, " I am not 
''armed; I will not do you any harm.’' I called for Sergeant Hearn, 
and he came up after a few minutes. There was a conversation between 
the sergeant and the prisoner, and after that the prisoner was taken 
into custody. I took him back to Allman’s house, where Mary Gorman 
was employed as a servant. The little boy Collins was driving a vehicle 
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towards Allman's house, and the prisoner an4 I had a lift in This cart/ 
I saw Mary Gorman and she eaw the prisoner. We went back again 
from Mary Gorman's on foot. When we got some way 1 saw Martin 
Collins again. Sergeant Hearn and the prisoner remained on the public 
road, and I went inside to search the fort for the otlier.two men believed 
to be there. 

Returning to the public road, Martin Collins was there; he had fol- 
lowed us up. Mai-tin Collins spoke to me on the way to Ardfert, and 
he gave me two pieces of paper. I put my initials on them to identify 
them. (Sh^j^n exhibit No. 18.) These are the two pieces of paper 
which Martin Collins gave me. They appear to be typewritten or partly 
typewritten, and against each sentence in typewriting there is a number 
pxit. On the back of the paper there ie some writing in pencil in the 
English language. The numbers are nearly consecutive — 00611, 00621, 
00631, 00632, and so on, all of them beginning with 00, and the 
remainder of the figures are nearly const^cutive, though not quite. There 
is one number against each sentence. It begins with sentences. 
The first is : '' Cease communications with." Then they go on ; ** Await 
further instructions"; ‘‘Await favourable opportunity"; “ Agent hao 
" started for " Agent will start for “ Agent is underways for 
“ Send agent at once “Keep agent back “ Call agent back 
“ Proposal accepted "; “ Proposal refused “ Proposal must be recon- 
“ sidere’d " : “ Proposal not plainly enough explained “ Please answer 
“ by letter “ ; ‘‘ Answer follows by letter " ; “ It is impossible to stay at" ; 
“ Have moved on for " ; “Have decided to stay," and then “ Direct your 
“ attention on." In the photograph it looks to be in ink so as to .make 
“ j " into " y " by having a little loop in front. Then “ Take up 
“communication with"; “Nothing further is known"; “Nothing 
“ further has been heard from ” ; “ We have our positions at " ; “ Letter 
“ received " ; “ Letter not received " ; “A letter wjll follow " ; “ Letters 
“are not sure": “Do not send further letters"; Communi- 
“ cation again possible " ; Our cliiffre is compromised Railway com- 
“ munications have been stopped " ; “ Enquiries must be made about 
“ Our men are at " ; Further ammunition is needed " ; “ Further rifles 
“ are needed " ; “ How many rifles wdll you send ue? " “ How much 
“ ammunition wdll you send us? " “ Will send plan about landing on 
“ Await details about sending on "; “ Preparations are made ahput " ; 
" We have heard from " ; “ More detailed information is not to be got " ; 
“ My cable adrees is " ; “My adress for letters is “Send communi- 
“ cations to the adress of"; “ Give me new adress for "; “ Last wire 
“has not been understood"; “Send another ship to"; “Send rifles 
“ and ammunition to " ; “ Cannons with plenty of ammunition are 

“needed"; “Send them to"; “Send more explosives" “Send vessel 
“ if possible," I have seen the figure “ 7 " on the paper, and I see a 
little mark across ei|ch down stroke of the “ 7." That is not an Irish way 
of writing the figure “ 7," but it is an Irish way of mallfing a capital 
“F." The Irish way of writing the figure 7 " is the -wroe as the 
English way of writing the figure “7*." I do not write Irish myself. 
The pencil writing reads: “ If any message sqpt, u^e ‘ Clifton 
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friends ready to receive our messages at 2 a.m. middle Greenwich 
“time. Begin.. always * Sectpol ' and rest in our cipher. This holds 
good from 22nd April till 20th May. If by then no news, the friend’s 
station will be closed for good; after that only by cable to Mr. Hehlin, 
“ Davos Village, Switzerland.” Signed “ James Kingsley.” I see 
some letlers below the words “James Kingsley,” but I do not know 
whose handwriting these letters are in. They are not mine. The last 
one looks like “e” or “ c,” and the first looks like “ n.” There is 
no place named Clifton in that part of Ireland that I knovr of. 

The prisoner was taken to the police station and was searched. I 
took part in that. In his waistcoat pocket there was^exhibit bib. 16. That 
was in the inside pocket of the vest he was wearing. I looked at it, and 
I remarked to him, “ This is not Irigh,” meaning what was written on it in 
pencil. He said, “I do not know, I have never seen it before.” What 
appears to be written oh it is “ Moller, Hensingfors, Kroner 34.” 

That day I wen^ back to M'Kenna’s Fort, and I found three topcoats 
(exhibits Nos. 19, 20, and 21). I remember seeing No. 19 looked at and 
searched through. There was nothing found on it in my ])r€sence. I first 
saw exhibit No. 31, with the district inspector at Traloc, Mr. BritUm. On 
27th April I went back again to the fort, and on that occasion I found a 
piece of paper in the fort. (Shown exhibit No. 15.) That is the piece 
of paper I found. It has some pencil writing on it, but I cannot read it ; 
it appears to be in a foreign language. When I arrested Casement I 
notic^ that there was some sand on the green woollen muffler he was 
wearing, and that the ends of the muffler were slightly damp and wet. His 
boots also had sand in them, and all ^o coats were quite wet — sodden. 

Cross-examined by Mr. Sullivan — You say there is no such place as 
Clifton in that immediate neighbourhood? — Not to my knowledge. 

How long are you s^tioned in Ardfert? — ^Abput six years. 

Are you a native of the district? — No. 

What part of the country do you come from? — I come from Ulster. 

This pTaoe that you searched, how long after the arrest was it that 
you searched it for the overcoats? — I should sa^ about an hour afterwards, 
say, between one and two hours. 

Between one and two hours afterwards you found the overcoats there. 
Had /bu made any search originally? — Through the fort? 

Yes? — ^Yes, I had, for men. 

You apparently had not noticed the overcoats? — They passed my 
notice. They were covered by the shrubbery. They were folded up and 
hidden in the shrubbery. 

And they escaped your notice in that way? — ^Yes. 

With r^ard to this paper (exhibit No. 15), you have that paper before 
you, aad you cannot find any English word or words that you can recognise 
on it, can you? — Except my own initials. 

By the Lord Chibp Jubticb — There are your initials; it was merely 
for identification that you put them oh? — ^Yes, my lord. 

• 

Martin Collins, examined by the Souoitor-Genhral — I live at 
Ardfert. My father is a farmer, i I am twelve and a half years old. I 
remember last Good Friday morning. 1 was going back to my imcle's 
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place in a pony and trap. I came near a place called M'Kenna^fl Fort, 
which I know. I saw some people there— Constable Riley, Sergeant Ueam, 
and a strange man. I have seen the strange man since. Looking round 
the Court I ^see him there ; he is thd prisoner. I stopped. The police 
were coming-out fpom tlie fort at the time with the strange man. As 
the strange man was crossing the fence he dropped some papers, from behind 
his back. Constable Riley asked me to give him a drive back as far as 
John Allman’s, my uncle’s, and I did that. Constable Riley and the strange 
man got into my cart, and I drove tliem back to John Allman’s. I heard 
Constable Riley ask for Mary Corman, and then he aftked her if the sttange 
man was tLib^« 4 j;ian slie had seen in the morning, and Mary Gorman said 
yes,” I stayed at Allman\s. for half an hour. I was going to Tralee, 
and I stoj)ped at the fort again, and Tom Doone went in and picked up thi^ 
papers and gave them to me, and^ gave tliem to Constable Riley. Tom 
Doone is a boy who ia younger than I am. lie found the paj^rs at the 
place where I saw the strange man brought out. (Sljpwn exhibit No. 18.) 
That is the piece of paper I saw the prisoner, drop. It was torn like that 
when T got it. I looked at it, and then I gave it to Constable Riley. 

Cross-examined by Mr. Sullivan — Did you see this boy, Tom Doone, 
Hctuiilly pick up> the paper? — ^Yes. 

Was the paper lying there on the ground in your view? — Yes. 

As you drove along the road? — Yes. 

You could see the paper from thedrap as you drove along the read, 
could you ? — I s<aw the strange man drop the paper. 

Did you see the paper on the ground after he had dropped it? — Yes. 

It visible from the road, was it? — Yes. 

Had you your dinner at Allman’s?- I had. 

How long did you remain there? — ^llalf an hour. 

You drove up and saw Mary Gorman? — Yes. 

And heard this conversation? — Yc\s, 

And had your dinner? — Yes. 

And got back in half an hour? — ^^'es. 

Frederick AsiimosE Bktttbn, examined by Mr. Travers Humphreys — I 
am district inspector in the Royal Irish (Constabulary. On 21st April I 
saw three overcoats in the custody of the police. One of these is \ixhibit 
No. 19, and I took a piece of paper from the pocket of that coat. Exhibit 
No. 31 is the doimment that I took from the pocket. It is a first-class 
sleeping railway ticket from Berlin to Wilhelmsbaven, dated 12th April, 
1916. I know a little German. I see a number of figm'cs down the left- 
hand side of exhibit No. 18. I notice the w'ay in v^hidi the figure 7 is 
made. I should say that it is very like a Grerman 7. Exhibit No. 15 is 
written in German and in German characters. 

Cross-examined ])y Mr. Sullivan — Wliat i.s your headquarters? — 
Tralee. 

How long are you stationed in Tralee? — Five years. 

I suppose you read the papers? — Sometin^es. 

What paper do you read? — ^Anything I can get hold of — the Irish 
Times, the Independent ^ 

The Irish Times is the one that you take for pretefence, I think?— Yes. 
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I want to Idsow wheftiher you read4he Irish Times of 14th July, 1918. 
I can give ycu a copy to lool at (newspaper handed to witness)? — I could 
not tdl you. ^ 

Wifl you turn to page 8. Did you read the^ccx)imt of those speeches 
of the Jul/ anniversary*' celebration of the 12th July? — No, I should think 
not. I do not remember reading it. 

Will you just glance through it. There are some striking matters 
in it. Will you look at the bottom of the second column on that page, 
about 3(K lines up, the passage beginni!ng---^‘‘ I hope it will never be for- 
gotten in that context,' as regards the second reading of this bill the other 
day_» 

?y the Lord Chcew Justicis — ^T he difficulty of it is, so far the witness 
has said he has not read it. 

By Mr. Suluvan — ^W ill you look at the passage commencing with thofie 
words, and see vdietherryou have not read that before? — I am sure I read 
something like it. ^ 

Will you read it through again and make sure whether that is not 
what you did read before? — I could not possibly make sure whether I read 
it before or not. 

Tliat is the paper you usually read, and it is circulated in the town of 
which you are the district inspector? — ^Yes. 

It was something to this effect, at all events : — “ I hope it will not be 
** forgotten in that context, as regards the second reading of this bill the 
other day, there was as regards England, the predominant partner, a 
“ majority upon the division of over 30 against the bill? — ^Yes. 

That is against the Btome Buie Bill? — ^Yes. 

Now, will higher up in that column, three lines before the 

cross-heading, and see if you do not remember reading that before, 
(Srculating in your district? — I do not quite know where you mean. 

You see Confidence in ” as a sub-heading? — ^Yes. 

Just al^ve that you see a passage commencing "'We can rely.” Do 
you remember reading something to that effect?— I remember reading that 
sort of talk. 

"" We can rely not only on thousands but tens of thousands of people 
in England who are prepared to assist us.^’ There was any amount of 
that fibrt of speaking going on? — ^In the j^pers. 

Some of them were pemaps more definite. Then in the very last para- 
graph of the meeting that is reported there, do you see a passage beginning 
“In England they w^re prepared to stand *'?— Who is speaking, whose 
speech is it? 

I will give you the name if you wish, but I am a little diffident about 
it. It ie the veiy last paragraph of the eloquent sp^h that closed the 
meeting exc^ the vote of thanks? — There are so many meetings in 
diffisrent parts of Ireland, and they are mixed up together. 

1 will mark the passage for you if you w^ it. ^ That is the passage 
I want you to look at. Did you read passage^ of this kind circulating in 
▼our ffistrict — They, would be right in resisting it by force, and m their 
" determination to resist it they would b^ve the sympathy and support of 
“thoittands of ppople in England, - and ^amongst thc^ thousands he had 
"the greatest pleasure in reokoning himsf^.’’ You remember speeches 
to ihtt at all eventst— Eitherispeeches or comment to that effect. 
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They were circulated hroad^t through the counti’yl — ^No doubt, 

{Irish Times of 14th July, 1913^ i^arked exhibit No. 37,) Now I will 
turn to the issue of 18th September, 1913. I have marked two passages in 
that issue. Have you. read that passage betw^n th^ parallel ink columns, 
‘'Sir Edward Carson in-' Ulster.” Haya^you read that or speeches to that 
effect about that time circulating ? — ^Tes, it is always the same. 

" He could add this as a word of partial assurance, that they had many 
^ “ powerful friends in England who thought as he did. It was all very well. 
“ to talk of the great forces which were marshalled behind the Government 
" and which could be used in the event of extreme necessity in Ulster. The 
" reply to th'Stwras that the forces of the Crown were the servants of the 
nation, and at least one-half of the nation believed that the endiploy- 
" ment of this force would be a monstrous crime ” — ^Yes. 

Now, will you turn to the next page. I have marked^ for you, " If the 
' ' resolution of Ulster were put to the test, they would find those in England 
" who had felt it their duty to encourage tKe men of Ukter in their attitude, 
" and who would be prepared to prove by their deeds that when they said 
"that Ulster was right they meant Ulster was rights and who would be 
‘‘^prepared to share the risk”? — ^Ycs. 

TTien there is one other eloquent passage I want to deal with. 

The Lokd Chief Justice — Have we not gone far eno\|gh into this? 

Mr. SuluvjU^ — V ery well, my lord, I at once accept the suggestion. ' 

Re-examined by the Soucitor-Genbral — Were thoee speeches made 
before the war? — Yes. 

Tliere is nothing about entering the service of Germany ? — No. 

Or helping the Germans to invade Ireland? — No. {Irish Times of 
18th September^ 1913, marked exhibit No. 38.) 

Robert William Larke, examii^ by Mr. Bodhn — am a constable 
in the Royal Irish Constabulary stationed at Ardfert. On Good Friday, 
21st April, I went to the sand at Curraghane, and I found a black bag. It 
was buried in the sand. There were some things in it when* I found it. 
These were placed in M'Carthys cart and taken to the barracks. 

Mr. Sullivan — I have no question. 

Jahbs Butler, examined by Mr. Branson — am a sergeant In the 
Royal Irish Constabulary, and on 22nd April last I conveyed the prisoner, 
Sir Roger Casement, from Tralee to Dublin by train. As the train was 
approadbing Killamey Station the prisoner asked ’whether he could have a 
newspaper, and I said “yes.” The train stopped at the station. The 
bead constable of Killamey was at the station, and he came to the oarriage 
door where we were. He said something to me, and the prisoner heard 
what he said. The head constable said, “ Did you hear what happened to 
"the two lads at Puck”? I said "No.” The head constable replied, 

“ Th^y ran into the tide and were drowned.*' Puck is about 20 miles from 
Tralee. Its proper natne ia.Killorglin. On the train leaving the station 
the prisons commenced to sob and cry, and remained so for some time. 
He then turned round to mo and asked me where was Puck; was it near 
Castlemaine Bay, and I said it was. Then after a w!l^ile he said, " I am 
very sorry for those two they were good Irishmen ; it was on my 
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“acoount they came over here.*' I had also some conversation with the 
prisoner at Mallow Station. When the train arrived at Mallow Station we 
had to change and get into another train, and during the interval we were 
waiting for it I asked him had he ever been to Mallow before, and he replied 
and said he knew the Blackwater well. The town of Mallow is built on the 
Blackwater. On arriving at Iting^s Bridge Station, Dublin, on the way to 
Harbour Hill Barracks, we both left in a cab, and while in the cab he askcKi 
me, did I think he would be able to get a bed when he arrived at the 
destination, and I said I thought he would. Then he said he felt veiy tired, 
that he had been up twelve nights. 

Cross-examined by Mr. Sullivan — ^The place called Puo’rlg in fact the 
town of Killorglin? — Yes. 

The natives pronounce it in one syllable? — Quite so. 

As a matter of fact, this accident you are speaking about at Killorglin 
had happened some days before, had it not? — On the day before, I think. 

But it had hap^nened at a distance of, I suppose, 30 miles, at all 
events, from Curraghane? — Yes, about that, 30 miles. 

The two men in question wdio were drowned are not men whose names 
we have heard mentioned in thie case. Is not that so? — That is so, but it 
was not known at the time who they were. 

There is a slip at Killorglin where the road runs down, and a motor 
car had run off the slip into the tide, and the two men had got drowned ? — 
Yes. 

It is not the first time that a motor car has run off that slip into the 
water, but at that time it was not ki»own who the two men were? — It was 
not known at that time. 

But, as it afterwards transpired, they were not men that we are 
dealing with in the present case? — No, I do not think so. 

Frederick^ Wiiittaj^r, examined by Mr. Traveus Humphrets — I am a 
sergeant-major of the Military Provost Staff Corps. I was on duty on 
Saturday, 2'2nd April, at the Harbour Hill Barracks, Dublin, when I 
received the prisoner Casement into my ousto<lv from Sergeant Butler. I 
received at the same time three bags (exhibits Nos. 11, 12, and 13) and 
the tin box (exhibit No. 9), and also three overcoats, which were then 
in a brown paper parcel. I handed over my prisoner to the custody of 
Sergeant Bracken, and the property to Sergeant O’Donnell, of New Scotland 
Yard. 

Mr. Sullivan — No question. 

Thomas Bracken, examined by the Solicitor- Genbrai. — I am a 
sergeant of the Military Foot Police, stationed at Ship Street Barracks, 
Dublin. On 22nd April I went to the Military Detention Barracks with an 
escort, and I received from the sergeant-major in charge of the barracks 
the prisoner, Sir Roger Casement. I took him via Holyhead to Euston 
Station, London, arriving there on the morning of the 23rd April. I there 
handed him over to the custody of the Metropolitan Police. I brought over 
some property at the same time. I did not bring three bags, but I brought 
some money and a penknife. I handed the property to the police there. 

Mr. Sullivan— N o question. 
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Joseph Sakdercooh, examined by Mr. Bodkin — I am an infipector of 
the Criminal Investigation Department, New Scotland Yard* I went on the 
early morning of 23rd April to Enston Station and met the prisoner on 
his arrival by the Irish mail. I received him into my custody from Sergeant 
Bracken. On arriving at New Scotland Yaid I told the accused that I was 
an inspector of police, and that he would be detained pending inquiries 
as to a charge that would be preferred against him later. He said, “ Do 
you know who I am ? I repHed, ‘‘ Yes.^’ He added, '' I am Sir Roger 
** Casement, and the only person to whom I have disclosed my identity is a 
“priest at Tralee in Ireland.^’ Tlie accused was about to make a statement 
when I cautix-sr^tj him, and told him that anything he said would be taken 
down and used in evidence for or against him at his trial. I informed him 
that ho would be seen by responsible officials at 10 o’clock that day, to 
which he replied, I have nothing further to say now,” Later on he 
was taken to Briiton Prison, and, later on again, on 25th April, to the 
Tower of London. 

Mr. Sullivan — No question. 

Sydnet Rat Waghorn, examined by the Solicitor-General — I am 
lading seaman on H.M.S. “Bluebell.” On 21st April last I was leading 
signalman. I remember last Good Friday, 21st April. I waa on board the 
“ Bluebell ” on that day, off the south-west coast of Ireland. I remember, 
on the evening of that day sighting another ship. When I sighted this other 
ship we were about 90 miles off the south-west coast of Ireland. I cannot 
give the position more closely than that. This other ship was about 15 
miles from us when I first saw lier. We got nearer to her. She was 
flying Norwegian colours. They were painted on each side — ^two forward 
and two aft. I was ordered to signal to her. I signalled her, asking her 
name and where she was bound, and she replied “ ‘ And,* hound for Genoa.” 

I gave her some orders ; I told her wo wore tiiking her to Qileenstown, and 
I told her that she waa to follow us. She did not follow us — not at once — 
and my vessel fired a round acros.s her bows. I knew that* Queenstown 
w’as, roughly, 138 niilea from ua to the eastward. After we fired the shot 
she then followed us. We got within 3i miles of Queenstown. There is a 
lightship there called Daunt’s light-vosscl. WTien we got near that light- 
vessel something happened; the “ Aud ” stop^jed her engines.! llie 
“Bluebell” was a cablets length from the “And” when the “Aud” 
stopped her engines. After she stopped her engines I noticed a cloud of 
white smoke issuing from the after-hold on the starboard side. She then 
showed two German naval ensigns at the masthead. She lowered two boats, 
and men got into them and pulled towards the “ Bluebell.” The “ Blue- 
bell” fired a round across the bows again. The boats then put up a flag 
of truce, and the men in the boats put up their hands. They were taken 
on board the ** Bluebell.” There were twenty-three altogether. Twenty of 
them were German bluejackets, and three were officer®. Two of them vmre 
German naval officers ; I could not say for certain what oflScer the third 
one was. When the men were taken on board Jhe “ Bluebell.” they were 
placed under an armed guard. After that the “ Aud ” sank. The smoke 
issuing from her side and the sinking o£ the “ Aud ” all happened in about 
ten minutes. She sank about a mile and a quarter scHlith- south-east from 
the Daunt light- vessel. 
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Cross-examined by Mr* Suluvan — ^T oii were abont 90 miles from land 
when you first saw this ship? — ^Yes. 

You were 138 miles from Queenstown? — ^Yes. 

I suggest you had the mizzen bearing about north, distance about 80 
miles ? — I do not know anything about navigation. 

We want to find the spot on the ocean which is 90 miles from land 
and 138 miles from Queenstown. We ought to be able to find that, ought 
we not? It 'was, at all events, out in the Atlantic Ocean? — ^Yes. 

Did you tell my lord just now that you steered a course east to the 
Daunt Bock lightship? — No. 

,I thought you said so? 

Mr, Justice IIorkidgr — He said Qiieenstoi^n was east. 

By Mr. Sullivan — Do you mean the bearing of Queenstown w^as due 
east?— No. 

Queenstown was to the east, but obviously very far to the north of 
you? — No. • 

What "was the bearing of Queenstown? — Queenstown lay, roughly, 
eastward. 

Have you any idea of the lie of tlie south coast of Ireland? — ^Yes, 

Are you aware that you cannot steer due east to Queenstown, or, 
rather, to the Daunt Rock ; you have to go round the Daunt Rock before 
you can turn into Queenstown with a ship drawing any water? — ^Yes. 

When you say Queenstown lay to the east of you, do you suggest that 
the bearing of Queenstown was east? — I do not suggest anything about 
the bearing. I do not know anything about navigation at all. 

What hour of the day was it that you saw this vessel? — About 6 o’clock 
in the evening. 

At 6 o’clock in the evening on the day in question you could form a 
very fair opinion as to what your course was, could you not? — No. 

Can a leading signalman of H.M.S. “ Bluebell ” not assist me in 
telling me even approximately w^hat course was made for Queenstown after 
you took thfs ship the “And” in chaige? — I cannot tell you the course 
that was made approximately. 

But when you say it was to the east you mean as regards the northern 
star it would lie to the east of it? — Queenstown would lie to the eastward of 
where Ve first picked up the vessel. 

But you do not know what the bearing of Queenstown was ? — No. 

You do not know whether you went to the north ' or to north-east ? — I 
do not. know any course. 

By the Lord CraW Justice — You have nothing to do with the course? 
— ^No, my lord. 

You have not to read the ^course? — No, 

By ^|r. SuLuvAjw— But you do know that you wore 90 mile® from land? 
— Roughly, 90 mile® from land. 

And 138 miles, roughly, from the Daunt Rock lightship? — ^Yes. 

John Dbmpsbt, examined by Mr. Tbavbrs Humphbhts — I am a diver 
employed by the Admiralty, and I live in County Cork. On 10th May 
last I "received instructions to go from Queenstown to the wreck of a ship. 
TTie position of the dhip was marked by a buoy. The ship was lying about 
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a mile and a quarter south-south-east of the Da|xnt lightship. I waa 
lowered down to the wteok of the ship, and when f got to the bottom of 
the sea I found the ship there. There were some flags jvainted on the 
ship } there was a Norwegian flag painted on the hull. 1 saw only one 
side of the vessel at that time. I afterwards saw the other side of the 
ship. I could not tell whether there was a Norwegian flag painted on 
that side, as she was lying right over on that side. I examined the ship, and 
found a hole in her on the starboard quarter. That hole was between 12 and 
1 4 feet in diameter. On the bottom of the sea, abreast of the hull, I saw 
a lot of rifles and ammunition strewn along the bottom. I brought up wdth 
me one of the complete rifles. (Shown exhibit No. 25.) That is the 
rifle 1 brought vp ; the others Avero the same as that. I saw a number of 
others, but the otliei^s were older patterns. I also brought up some broken 
rifle butts. Exhibit No. 26 is one of them, I also found and brought 
up a bayonet case, exhibit No. 27. There were plenty down there. I 
also brought up a cartridge clip and a cartridge. I got the cartridge from 
the bed of the sea, lying by itself. The cartridgetTwere scattered about 
the bottom loose on the bed of the sea. When I found the cartridge it 
w^as in the clip. There were thousands of other cartridges there. That 
’^ould be about eleven o'clock on Wednesday forenoon. I went down later 
in the day, but the weather started to get very rough, and I Lad to give up 
iny diving operations. 

Mr. Sullivan — No question. 

Colonel Nicholas T. Belaiew, examined by the Soltcitor-General-^I 
am a meiober of the Imj)erial Russian Guard. I am a representative of 
the Russian War Oflioe, and I am on the Russian Government Supply Com- 
mittee at India House. I have examiiied the rifle, exhibit No. 25. That 
particular rifle is a Russian army service rifle, manufactured by the Im- 
perial Russian Toiild in 1905, The number of it is 80908. Exhibit 
No. 27 is not a Russian scabbard. I have never seen such a scabbard 
in the Russian service. ^ 

By the Lord CHhif JusncE — I am not quite certain, but I think I have 
seen something like this coming from South America. 

Eveamination continued — llie clip exhibited is a Russian clip. Tlie 
cartridge case is like the Russian cartridge case, but there are sonj^ small 
<lifferences ; for instance, in this cartridge Ido not see at the bottom of 
the cartridge any regular marking. At the bottom of the cartridge case 
we used to have some markings, the date of manufacture, and the name 
of the plant or works. I do not see any marking h^re. Then there is 
also some slight difference in the shape of the cartridge, and also some 
difference in the size of the pow^der grains and the charge of Hie cartridge 
case. That being so I do not think that the cartridge was made at the 
Russian Government w'orks, I am quite familiar with the "tsartridges 
which are made at the Russian Government works, and so I can state 
that this cartridge has not been manufactured at tlie Russian Government 
works. It is difficult to state definitely whether the cartridge would fit 
the rifle which is exhibited, because that rifle is in a very bad state, but, 
as far as I can judge from the dimensions of the cartridge case and of the 
rifle, I think that this cartridge can fit; 

Mr. Sullivan — I have no question. 
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Lieutenant-Colonel Philip Jakes Gordon, examined by Mr. Bodkin — 
1 am a lieutenant-colonel attached to the Directorate of Military Intelligence 
at the War Office, Whitehall. I am familiar with the military mape 
which are in use in the British Army. I have seen maps, exhibits 23 and 
35. Tliey are portions of the map of Ireland, Putting the portions 
together in their proper order I think one would get a complete map of 
Ireland, but I have not actual^ put them together ; they are cut into pieces 
of different sizes. I should say that there is enough material to construct 
from them two complete maps of Ireland. I have examined the maps 
carefully. These maps are a reproduction by some process, probably 
heliotypography, of a. photographic production of a quartepjnch Ordnance 
Survey map of Ireland. I do not know of any map prepSmi or published 
in this country which resembles it in general appearance. It veiy closely 
resembles the map of middle EurojKj, prepared by the German Govern- 
ment, in general appearance. It is on the same scale, 
meridians are numbered as from Ferro instead of from Greenwich. That 
is also done in the German map of middle Europe on a TyxmWa scale, and is 
never done in English maps. There are some signs for indicating ro^ids 
which differ from the Ordnance methods. In the coloured portions of the 
maps the main roads are tlie same as on the Ordnance Survey maps, l>ut 
there are additional roads with a special conventional sign which do not 
appear on the Ordnance Survey maps. It has been added. I am 
acquainted with maps which use that conventional sign ; it is a fairly 
common conventional sign for a road which is not of the l>e&t class, but 
better than an ordinary cart track. It is not used on Ordnance Survey 
maps. I notice certain colouring on that map. The green patches on 
the map, indicating woods, are not exactly the same as on the Ordnance 
Survey map ; they appear to have been put in from some special informa- 
tion. On several of the sheets, on which garrison towns appear, there are 
certain conventional signs which do not appear on our maps. I do not 
know exactly w^hat tliey are, but they apparently refer to the defences of 
these garrisons. There are some patches of colour used in connection with 
such towns. They are the conveiitional sigr^s to which I refer, and tliey 
only appear at the garrisons. 

By the Lord Chief Justice — 'I'liere are patches of colour which indicate 
the land near towns. Every symbol on a map is what we cAll a conventional 
sign or symbol. llie green patches are only shown on towns where there 
are garrisons. The other towns have no sjiecial conventional sign. 

Cross-examined ,by Mr. Sullivan — Do I understand you to say that 
these green patches tire anything special? They do not represent towns, 
do they? — ^They do not represent towns; they represent certain areas about 
towii I 

All these gi’een patches? — Not all the green ones, the ones in vivid 
green, emerald green ; and those in duller green represent woods. 

What? — ^The patches of bright emerald green are the ones near 
defended towns, garrisons ; the small, dull, olive green patches represent 
woods. 

Ijook at Sligo. (Map handed to witness.) You will not tell me that 
Collocmey is a garnison town. Could you get a more brilliant green than 
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decorates Collooaey? — The only patches on this map in green indicate 
woods. 

What I wish to point out to you is that Collooney has got the bright 
green you have just been speaking of. That you say represents ^ wood " 
around Collooney? — ^It is not exactly the same. ** 

Is Limerick a garrison town? — No, not a defended port. It is not 
what we understand by a garrison towii. 

Limerick is not a garrison town in wh^t sense? It is a town with a 
garrison, is it not? — It is a garrison town, but by garrison we understand a 
defended port. 

Is not the term '' garrison town *’ usually applied to a town that is 
well equipped mth barraclos, and at which large bodies of soldiers are 
stationed? — ^Yes, a town in which there are barracks and bodies of soldiers. 

Do you know the town of Limerick? — I have never been there. I have 
never been in Ireland. 

Will you take that bit of the map which represents Lough Swilly? 
There are not five garrison towns on Lough Swilly, are there? — Certainly 
not. 

Are there five of your green patches marked all along Lough Swilly? — 
Those green patches do not represent garrison towns. As I say, it is only 
conjecture on my part. 

If they represent garrison towns, does not that represent that Lough 
Swilly ha#^ at least five of them dotted all along it? — They do not represent 
garrison towns. 

Then may I take it that it is pure speculation on your part ns to what 
these green circles do represent ? — It is. I have said that already. 

Do you see by that map that on Lough Swilly where there are no 
towns at all, in a lo-nely country, there are five circles ? — Seven altogether. 

There are seven circles dotted all along Lough Swilly where the^’e are 
no towns of any kind, sort, or description?—! am merely suggesting that 
they represent certain defended areas in the noighbourho<^ of garrisons. > 

Will you teU me, looking at these eeven patches on Lough Swilly — 
you see where Lough Swilly runs? — ^Yes. 

If you are not giving away any secret, will you tell me what is the 
nearest garrieon town of any kind to Lough Swilly? Would it pot be 
'Derry? — I would not be referring to garrison towns at all, only to garrisons. 

Do you suggest to my lords that there are seven stations on Lough 
Swilly with garrisons in them? — This map has not been prepare^d in this 
coimtry. 

Is not your answer, that you do not know what those seven patches 
on Lough Swilly represent? — 1 have already said several times it is con- 
jecture. 

Re-examined by the Solicitor-General — To make it quite clear, Vhat 
do you mean by the word " garrison " ? — Probably defended port " would 
be a better word to use. 

Have you looked at the places where these bright green patches are 
on the maps? — ^Yes. 

Are there at or near those places gaiTisons in the sense in which you 
use the word ? — ^That does not come into' my department 
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Maubigb Moriartt, examined bj Me Travers HnuPHREts — I live at 
Tralee, and I drive a motor car for Mr. Nolan. I remember last Good 
Frida 3 ^ I drove Mr. Nolan^e motor on that day. I started about 
eleven o’clock, and I ^got one passenger at Rock Street and two at 
Balloonough. Rook Street is a street in Tralee, and 1 picked up one^ 
passenger there. I took up the two others in Tralee. Ballyheige is ten 
miles froin Tralee. That road takes us through Ardfert. I drove 
through Ardfert. I gave some evidence at Bow Street Police Court in 
London. I saw at Bow Street Police Court one of the persons who had 
been in my car on that day. He gave his name to the police as Mulcahy, < 
but his right name is Bailey.* He was in the dock when I saw him at' 
Bow Street. I drove these persons to Ballyheige, After we driv% 
through Ardfert the road takes one near to tie sea, to a place called 
Banner Strand. Banner Strand is near Ciirraghane. I got about 300 
yards from the sea when tljc tyre burst. A police sergeant came up to 
see the oar then. After that 1 drove those three persons on to Ballyheige, ^ 
and then to CauaewsPy, al>out six miles from Ballyheige. 1 then took them 
through Abbeydomey back to Tralee. 

Mr. Sullivan — No question. 

George Carter, examined by Mr. Bodkin — am a constable in tie 
Royal Irish Constabulary. On Saturday, 22nd April, I was in the 
neighbourhood of Curraghane, near Abljeydomey. Th&t is not very far 
from Ardfert — three or four miles. I saw there a man, whom I afterwards 
took into custody. I afterwards saw that same man at Bow Street Police 
Court in London. He was then in the dock standing beside the prisoner, 
Sir Roger Casement. Ilis name was Bailey. 

Mr. Sullivan — No question. 

Daniel O’Donnell, .examined by Mr. I^avers Humphreys — I am a 
detective-inspector at New Scotland Yard. On 28th April I went over to 
Dublin, and on 6th May I went to the Royal Irish Constabulary Dep6t at 
Phoenix Pafk. A man, whose name w^as afterwards given as Bailey, was 
handed over to my custody, and I brought lhat man over to London. 
While he was in Dublin tliat man was seen by some of the ‘soldiers 
who have given evidence in this case. He is the same person. 

Mr. Sullivan — ^No question. 

Edward Parker, examined by the SoLiaTOR-GBNERAL — I am an 
inspector of the Metropplitan Police on duty at New Scotland Yard. Or 
the morning of 15th May I went with other officers to the Tower of London, 
where I saw the accused, Sir Roger Casement. I spoke to him, and said, 
‘*1 am a police officer, and have a warrant for the arrest of Sir Roger 

Casement; are you Sir Roger Casement?” He replied ”Yee.” ' I 
then read through a copy of a birth certificate 1 had in my hand, and 
asked him if he was lx>rn on 1st September, 1864, in the district of 
Kingstown, County Dublin, and he replied, "Yes.” I said, "Was your 
" father Roger Casement and your mother Annie Casement? Was your 
"father a captain in the Antrim Militia?” and he replied, "Yes.” I 

* See Apjmdix ler the very intemting statement made by Bailey, taken by 
Inspector Written at Abbeydomey on 23rd April, 1916. 
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ihm read the wamat to him, and ho made no reply. Exhibit 1 is the 
arrant that I read to him. 1 todk Casement to Bow Street Police Station, 
where he was subsequently charged. After he was charged he said) 
Am I allowed to say anything- nowl ** He was cautioned Aat if he did 
it would be taken down and in evidence, and he then said, pointing 
to Bailey, who was charged with him, ** Well, that man is innocent. I 
think the indictment is wrongly drawn up against him. If it is within 
*'my power to provide defence for the man I wLdi him to be in every 
way as well defended as myself, and if he has no means to obtain bis 
** defence, 1 am prepared to obtain them for him.'' I produce the London 
Gazette of 5th August, 1914, exhibit 3. That is the Oaieite oontaining 
he official annoutisement of the declaration of war with Germany. 

Mr. SuLUVAN — ^No question. 

WiLLUH Eoan, recalled, further examined by Mr. Bodkik — I spoke 
of having been at schpol with a man named Bailey. That man Bailey was 
in the camp at Limburg as a British prisoner of war.* I saw that same 
man in Ihiblin on 6th May imder a military escort. 1 saw that same 
man at Bow Street Police Court standing in the dock beside the prisoner, 
Sir- Roger Casement. 

Purther cross-examined by Mr. Sullivan — In the camp at Limburg 
were there French, Russian, and Irish all in the same camp? — No. 

Did not they mix by dayl — ^Tbey did in working parties, when they 
were going to work. 

\^at I want to know is, when you went to the camp at first, were 
the French cooking for the Irish prisoners? — ^Yes. 

Do you remember that the cooking for the camp 'was done in the 
French camp? — No, it was done in our camp. 

You say they were not moving about the camp freely. Could not 
you visit the French camp? — No, unless we had a pass. 

Were passes common ? — ^No, it was only a privilege. 

The SoLidTOR-GBNERAL — I now ask your lordships to rule vith regard 
to the admissibility of that document, exhibit No. 4, the address to the 
Irish eoldieiis which was circulated throughout the camp by German soldiers 
or officers. I put it in this way. This document being so drcula^d, it 
is plain that the Germanl, our enemies, were using means to penuade 
Irish prisoners of war to join the Irish Brigade, the Irish Brigade being 
formed by the German Government, and provided by that Government 
vith arms and ammunition, and so on. At the same time it is proved 
Uaat the prisoner does the same thing, and so he was in that enterprise 
adhering to and aiding and supporting the German authoritieB. That is, 
of course, one of the points which we have to prove. I submit to tihat end 
this document is admissible in evidence as showing what the Germans were 
doing and what Casement was helping them to do. 

The Lord Chibp JnsncB — ^What do you say, Mr. Sullivan? 

Mr. Sullivan — I submit that the argument addressed to your lord- 
ships, and the observations of the Solicitor-General, show that he is 
not relying upon this document having been brought to the knowledge 
or attention of Sir Rogm* Casement in &e course of his visits to Limburg. 
Therefore it is a docum^t that is not brought into ^contact with the 
prisoner or under his observation ; and it is not sought to be admitted* on 
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that gwind. The groimd upon which it ia ecught to be admitted ia that 
you find other people doing aomething similar to what he was doing. On 
the charge here, which is not a conspiracy in any shape or form, I respect- 
fully submit that whateyer other people may have been doing, or what- 
ever view they may have been taking aa to what benefit or not they 
might derive from what he was doing, unless it ia alleged and proved that 
it was a oonspiracy between two people to do an act, which has not been 
alleged, and 1 submit is not proved, the oonourrent similar acts of two 
different people are not in theinselves evidence of conspiracy to do the same 
act. In the course of life many people seek to attain the same end 
possibly for very different reasons. The fact that you find people seeking 
to attain the same end is no evidence, I submit — ^the njare concurrence of 
events — ^that they are seeking in confederacy, one with the other, to do 
the same thing, which is the essential component of the admissibility of a 
dooument on ground that it is uttered by the agent. 

^ [Their lordships conferred,] 

The Loan Chibp Justice — ^We are of opinion that this document is 
admissible. It is clear upon the evidence as it stands, and we have to 
deal with the case at present upon the evidence as it stands, that jbhe 
German officers and authorities were attempting to seduce the British 
soldiers who were prisoners of war in this camp from their all^ianoe. This 
leaflet was circulated and distributed amongst these prisoners — ^that is, the 
British prisoners of war — who were all said to be Irish in this camp. 
The prisoner Casement bad been to the camp and had made a speech or 
speeches, and was attempting to get men to join the Irish Brigade, accord- 
ing to the evidence as given at the moment, and he is charged with 
adhering to the King’s enemies by giving them aid and comfort. l^e 
means by which they, the German authorities, were seeking to assist 
themselves was by getting these Irish prisoners of war to join this Irish 
Brigade for the purpose stated, and the prisoner was doing the same thing 
according ^ the evidence as at present given. In these circumstances it 
seems to us quite clear that this dooument, having been distributed after 
he (Casement) had come upon the scene, ana, according to the evidence, 
seeking to bring about the same operation and the same result, the evidence 
of tl^s dooument, exhibit No. 4, must be admissible in evidence against 
him on this charge. Therefore we admit it. 

The SoLiciTOR-GENEffitAL — ^My lord, the document has not yet been 
read, to the jury. Perhaps I had better now read it. 

The Loro CaiBF •Jubtiob — ^Yes. 

The SoLidTOB-GENBRAii — It is in these terms — ** Irishmen 1 Here ia 

chaiM^e for you to fight for Ireland! You have fought for England, 
‘‘ your country’s hereditary enemy. You have fought jPor Belgium in 
England’s interest, though it was no more to you than the Fiji Islands. 
Are you willing to fight for your own country? With a view to securing 
the national freedom of Ireland, with the moral and material assistance 
of the German Gk>vemment, an Irish Brigade is being formed. The 
object of the Irish Bngade shall be to fight solely the cause of Ireland, 
and under no circumstances shall it be directed to any German end. 
The Irish Brigade shall be formed and shall fight under the Irish flag 
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** alone; the tom ahall ^mar a special^ diatinetly Iri^ uniform, and have 
** Irish officers. The Irish Bri^bde ^all be clothed, fed, and effirimtfy 
<< equipped with arms and ammunition by the German Government. It 
'' will be stationed near Berlin, and be treated as guests the German 
** Government. At the end c4 the war the German Government under* 
** takes to send each member of the brigade who may so desire it to the 
** United States of America, with necessary means to land. The Irishmen 
in America are collecting money for the brigade. Those men who do not 
join the Irish Brigade will be removed from Limberg and distributed 
among other camps. If interested, see your company commanders. 
^'Join the Irish Brigade and win Ireland’s independence t Remember 

Bachelor’s God Save Ireland! ” 

The Attobnx^Gbnsral — ^That, my lords, is the case for the prosecu* 
tion. There is no statement. 


Motion to Quash Indictment 

Mr. Sullivan — ^My lords, I intimated at another stage of the case 
thut 1 had considerations to address to the Court on the question of 
whether the indictment to which the prisoner has since pleaded disclosed 
an offence known to the law and triable before your lordships. I fear 
1 shall have to trespass qn the time of the Court for some little period. 

The Lobd Chief Justice — ^Whatever time you may require is at your 
disposal. It is essential that you should have all the time you wish. 
Please do not hurry. 

Mr. Sullivan — ^What I was going to say was a matter for the guid- 
ance of the Court, that I should probably occupy, in the debate of this 
matter at any rate, such a period of the afternoon that I would ask for 
personal indulgence that 1 might not be called upon to speak further 
to the evidence, if your lordships would kindly allow that. 

The Lord Chief Jushob — Certainly. 

Mr. SuLLiVAN-^The indictment which your lordships have before 
you under the new statute sets out the charge as being “ High Treason 
by adhering to the King’s enemies elsewhere than in the King’s realm, 
“ to wit, in the Empire of Germany, contrary to the Treason Act, lS51.” 
Now, my lords, we are all aware that that statement, in the description 
of the offence as far as I have gone, is certainly not taken from the words 
of the statute, 26 Edward III, On the contrary, the words elsewhere 
than in the King’s realm,” so far from following the charge of adhering 
to the King’s enemies in the statute, are followed by directly contrary 
words, ” adhering to the King’s enemies within his realm,” and, as 
we all know, are followed by the further words, ” giving them aid or 
” comfort within the realm or elsewhere,’"’ as it has been trandated. 

My lords, the matter is not agitated for the first time, but there 
is no case as far as I know, and my colleagues, Mr. Artemus Jones, and 
Mr. Morgan especially, have assisted me in my search, and have gone 
through a great number of cases — there is, as fmr as 1 know, no case 
in which it has ever been submitted to *any Court, aimed, and decided, 
that a statute which in terms oommenoes by a deolaratiCT that the off^ice 
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shall he oomxnitted within the realm hae^ ever after argument b^n 
adjudged to extend to an offenoe outside the realm; no reported case^ 
at all events. One ease was cited in a previous argument thirteen jears 
ago on behalf of the Crown as being an authority that way which 1 ahall 
have to deal with at some length, &M 1 think 1 shall prove to almost 
mathematical demonstration that, so far from establishing the preposi- 
tion for which it was cited, it, in fact, was a case of adhering to the 
King’s enemies in the realm in the plainest of plain terma, not charged 
in tiie indictment, but the place lay within the realm of England; and 
from the nature of the trial and tribunal, 1 hope to point out to your 
lordships that that view must inevitably be taken. 

The Lord Chief Justice — Are you referring to V^&ughan*8 case? 

Mr. Sullivan — The K^mg v. Vcmgh<m, I hope to establish that in 
The King v. Vaughan, The offence charged was actually committed 
within the realm, and was tried as such. But, my lords, before I come 
to that, may I be j)ermitt6d to develop on an interior line? Treason 
was a generic term applied to a great number of offences, all savouring 
of breach of allegiance to His Majesty the King. The subject of iill 
allegiance itself falls under two totally distinct heads, allegiance of the 
person and allegiance of the occupier of a locality, because, as your 
lordships are well aware, the occupier, even though he be an alien enemy, 
a resident within the realm, owes a local allegiance, if I may use the 
term in that context, to His Majesty the King so long as he resides within 
the King’s peace and has his protection. Such a local allegiance is it 
that he, although by birth and personality an alien enemy, may be 
indicted and connoted of treason to our Lord the King. That/ is per- 
fectly clear. May I refer your lordships to the first volume of Hale, 
page 92 : If an alien army ” — ^it is printed " army,” it is obvious it 
must be ** amy,” an alien friend — " if an alien amy comes into England, 
and here compass the death of the King, Queen, or Prince, this is a 
” man compassing within this law'; for, though he be the natural subject 
” of another Prince, yet during his residence here he owes a local allegiance 
to the King of England, and though the indictment shall not style him,” 
a natural born subject. It then proceeds to deal with the form in 
which he may be indicted : ** If an alien amy subject of another Prince 
'' comes into this Kingdom and here settles his abode, and afterwards war 
” is proclaimed between the two Kings, and yet the alien continues here 
” and takes the benefit of the King’s laws and protection, and yet com- 
” passes the death of the King, this is a man compassing within ^is law ; 

for, though he be the natural subject of another Prince, he shall be 
” dealt with as an English su&ject in this case, unless he first openly 
remove himself from the King’s protection by passing to the other Prince, 
''or by a public renunciation of the King of England’s protection.” We 
not dealing with that. Then further he deals with a merchant coming 
into the realm and a foreigner residing and trading here under the King’s 
protection. I do not think on behalf of the Crown it will be for one 
moment contended that* a resident within the kingdom, although the 
subject of a foreign prince, is not bound by the local allegiance of which 
I speak. ^ The importance of that in considering the point to which I am 
approaching is thit a man may in truth be the subject of two aUegiances 
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SO long as he is on lazkdf„ for^he is subject to the allegiaace of liattural 
pnnce aod he is subject to the allegiance of the prince in whose dominion 
he maj be^ When we come to, consider what the statute of Sdward III, 
dealt with, it will be of importance, I submit, to bear in mind that one 
of the reasons why Parliament, or the declaration submitfed to Parlia- 
ment, contains the words within the realm was consciousness of the 
fact that once you went without the realm, in the sense of going into 
the realm of another prince, you were there dealing with a man who 
might be in a difikult position, and who was not in the free untrammelled 
allegiance to a single prince that His Majesty's subjects within His 
Majesty's own realm might be. That will at once distinguish the position 
of one who, golisg outside the realm, namely, outside the four seas, 
nevertheless does not pass into the realm or under the allegiance cl 
another Sovereign. This case is that of a man upon the high seas, the 
natural bom subject on the high ^seas, outside the four seas, which 
I will show to your lordships are unquestionably, fv the purposes of the 
construction of the statute, within the realm of England, with reference 
to the cases — ^the man who passes on to the high seas, it is true that 
he may be without the realm — ^but I think I will show your lordships 
authority that he is still within the King's dominions, and under the 
sole duty of allegiance to his one Sovereign, and imder allegiance to nobody 
else, while he is upon the high seas. 

The Lord Chief Jubticb — Speaking generally, with reference to the 
particular words of the statute for the moment, you are leaving the 
words of the statute and dealing with the common law. 

Mr. Sullivan — For the purposes of- approaching we wording of the 
statute. 

The Lobd Chiibp Justicb — I s not there authority for this proposition 
that a man without the realm may be excused for what would otherwise 
be an act of treason if he commits it imder terror of death? I thought 
the law had always drawn that distinction. 

Mr. Sullivan^ — I think the authority goes even further,* because the 
man who within the realm joins in the levying of war upon His Majesty 
is excused under the doctrine your lordship mentions. 

The Lobd Chief Jubticb — If it is right to say there is ai^ority 
for the doctrine that I put forward to you, it would seem to indicate 
there is the offence of treason apart altogether from whether it is within 
this statute if it is a breach of duty or of allegiance conunitted without 
the realm. 

Mr. SuLUVAN — ^For the purpose of argument I may be permitted 
to concede that, but it would not be treason within the statute. 

The Lord Chief Jubticb — That is another point. 

Mr. Suluvan — Nor would it have been charged if sought to allege 
it against a person in old times under adhering, but of compassing the 
dealh of the King within the earlier decisions, that everything must 
be reduced down to that basis of inference, that once you do any act 
of treason it could be said to be eridence of the primary act of treason 
which was the compassing and imagining of the King's death. I deal 
with this as an approach to the words of the statuta^and with refereiM 
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to the oaaes cited puxporting to be binding with reference to this matter. 
Under the statute jour lordships will note as an argument that the 
words of the statute '' within the realm’* meant within the realm; 
there is no procedure. Prooedure was the verj essence of oommon law 
in those days. You could not find a venue for the offence committed 
outside the realm till a period that I will oome to when venue was pro- 
vided by statute. Your lordships will find in the 2 Dyer, in the Third 
Philip and Majy, c^se 131b, the opinion of the judges there delivered 
was that there was no venue for various treasons until, my lords* it 
was provided by the statute of Henry VIII. Accordingly it is, I auhmit, 
abhorrent to the ideas of jurisprudence that a statute should create an 
offence that could be only, so to speak, in the air, thffC a man could be 
a criminal by statute, and yet there would be no means, on the con- 
struction of the statute which made him criminal, of determining what 
should be done with him for the crinm that he had committed; and if as 
lata as the reign o& Philip and Mary the opinion of the judges was to 
this effect, and it was only cured in the reign of Henry VIII., your 
lordships will have all that long period of time between we passing of 
the Act of Edward and the passing of the statute of Henry Vlll., in 
which on the construction sought by the Crown there were crimes of 
which there was no Court to ti&e cognisance. The mistake with xegard 
to this matter, for I submit there has been a mistake, originates with 
the writings of Coke. So far as the research of my colleagues can 
go, they can find no earlier authorities; but when you come to deal 
with Lord Coke's, writings yom* lordships will find that this part of the 
Third Institute deKing with the subject, in which the statement is made 
in plain terms, does not purport to be a portion of his speculative 
wrings, on which Stephen comments so bitterly, but purports to be 
an exposition of the result of the investigation of the authorities which 
he cites as supporting him in bis contentions. At the bottom of page 10 of 
the Third In^tute your lordships will find in the marginal note at bottom 
'Adherent." This is here explained, viz., ''in giving aid and comfort 
' to the King’s enemies within the realm or without, delivery or surrender 
' of the King’s castles or forts by the King’s captain thei^eof to the King’s 
' ene^es within the realm or without for reward, Ac. , is adhering to the 
' King’s eneiny, and consequently treason declared by this Act." His 
references are interesting bemuse they have nothing whatever to say to 
the proposition which he so boldly elates, and, as far as we can discover, 
states for the first time, that adhering within the realm means adhering 
within the realm or without. *The first reference is to the Book of 
Assize Pleas of the Crown. His other references are to the RoUs 
of Parliament. He gives four references, the 7 Richard II., items IS, 
17, and 24, and the 7 Henry IV,, item 47. Now, none of those cases 
have anything to do with the statute that I ask your lordships to oonstrue« 
If your lordships take the 7 Richard II., item 15, one of the matters 
ciM for the justification of this proposition, it is a case of the surrender 
of the King’s castle; tha£ is an act of adhering abroad. 

The liOBD Cinisr Justicb — T hat is given iffterwards by Hale, Foster, 
and a number of ^thorities. 

^Mr. SuLuvAK — ^And Hallam’s eomnn»nts on Hale’s timid acceptance 
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of doctrines he would not, himself have enunciated is borne out if we find- 
the foundation of them repeated and obviously copied; the foundation 
does not^ in fact^ exist. When 1 come, a« 1 will be able to come, of 
course, to deal with the statement in Hale, 1 will again have to point 
out that Hale does not purport to be dealing , in speculation as to what 
construction the statute ought to have; he only repeats all these authori* 
ties as being passages from Lord Coke as being the foundation of the 
doctrine which he again quotes from Lord Coke. 

The Lord Chief Justiojb — What I am not quite clear about in 
following your argument is this. Do you say it is mot a crime at common 
law for a British subject to adhere to the King’s enemies without the 
realm! ' 

Mr. SuLuvAN — ^For the moment the argument is not addressed to the 
common law at all. 

The Lord CmsF Jostioi — I tell you why I am putting that to you ; 
we cannot lose sight of it, I think.^ You are qu^ justified in sa^ng, 
if you think it right, that it does not affect your*argument ; but if we 
have to construe the statute of 1351 we have also to bear in mind what 
has been said by other great judicial authorities as to the statute, par- 
ticularly Lord Blackburn, who said it was declaratory of the common law. 
You are thrown back to the common law of the realm in order to under- 
stand the statute. I quite agree we still have to construe the language 
of the statute and are bound by it, but it is important to see what the 
common law of the realm is. 

Mr. Sullivan — I submit by the common law of the realm at the 
time of that statute it was perfectly clear that the^ommon law could 
not deal with treasons abroad, for the reason that they would not be 
triable at common law. 

The Lord Chief Justice — ^B ecause you say there was no venue! 

Mr. Sullivan — Because I say there was no venue. That is a very 
strong argument. Again Lord Coke I will have to cite. He purports to 
give authority to show that venue could be found; and that again, on 
being searched, does not bear out the proj^ition for which it is cited. 

The Lord Chief Justice — Are you going to oome to the 2 Dyer, to 
which you made reference! 

Mr. Sullivan — ^Yes. On the question both as to the comn»n law 
and the statute the opinion of the judges is that the cases of treason 
without the realm were not triable before, at the earliest, the 28 
Henry VIII. The first item upon which Lord Coke passes his opinion 
is the 7 Richard II., item 15 on the rolls. That is not a case of 
treason; it is an impeachment of the Bishop of Norwich for peculation 
and breach of contract with the Crown. An investigation of the case 
shows that it was in his capacity as Army contractor that the Bishop 
was impeached, having apparently contracted with the Crown to furnish 
forthwith an army of certain dimensions and maintainment, and having 
failed to do so, and having also dealt with supplies in a manner which 
apparently did not commend itself to the CJpurt. It was not dealing 
with treason at all. So far as can be discovered it was not a case 
of treason; at all events it is charged in that very^neral way, and on 
investigation it is very hard to say, even if you had ^ behind the statute 
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of ihid old days of accroachment ol the Royal prerogative, how that 
breach of contract to supply the King with the men he undertook to enlist 
oould possibly have been treated as treason. At all events, it was not 
treated as tr^son. 

Item 17 is a case of two persons named Cressyngham and Spykes- 
worth, custodians of the castle in Flanders, who were put in arrest, and 
put to their answer in Parliament for surrendering the castle. There is 
no mention of treason in the Act. One of the persons was released, and 
the other, his answers' not being considered satisfactory, was committed 
during the pleasure of His Majesty ; it does not purport to be treason, nor 
is any word savouring of treason alleged in the Act. 

Mr. Justice Avort — What else does it purport tcw^e? 

Mr. SuiiLiVAN — It was probably a case just as the court-martial on 
a naval officer for losing his ship, and investigation of the loss; it was 
an investigation of the circumstances under which the castle was cap- 
tured. When I cpme to these crises in Hale 1 find that 1 am, in fact, 
giving Hale’s own answer to this particular case, because the case of the 
castle is dealt with in Hale, and when I come to deal with Hale your 
lordship will see that he is not satisfied that this is treason, saving that, 
of course, it might be treason if he traitorously surrendered the castle, 
but the case itself does not show that any such charge was ever involved. 

Then item 24 is another case of surrendering a castle, and taking 
money as part of the terms. It is not charged, my lord, either under 
the statute or as treason, nor is the word adhering ” mentioned. 
The defendant is reproved by the Chancellor for treating with the enemy 
without the King\| authority. One of the knights who were defendants 
(they were all put to their answer in Parliament) is accused of accroach- 
ing the Royal power by issuing letters of safe conduct without the Royal 
authority, and apparently taking money for doing it. That was the 
charge in that case. There is no conviction for treason ; they were com- 
mitted to prison till they paid a ransom, and the charge, which was very 
loose, was itot under the statute or in respect of treason at ail; it seems 
to have been some charge of corruption of some sort; but it is impossible 
to spell into that any conviction under the statute of Edward. Further- 
more, these cases cited are all cases of military commanders in the service 
of th€ King. The military commander in the service of the King was 
always within the jurisdiction of the King’s Marshal, whoever he was. 
The military servants of the Crown have, eo far as I know, always been 
on a different footing to the ordinary civil subject of His Majesty with 
regard to their obligations, and with regard to the means by which they 
may have been dealt with for military offences coming wi^in the cog- 
nisance of the marshal or constable. At all events, none of these cases 
cited for the bo'd statement in Lord Coke’s text have the slightest bear- 
ing to justify Lord Coke in making the statement. It is interesting to 
note with regard to these military offences that in the reign of Queen 
Anne a statute was passed, the Mutiny Act of the 7 Anne, which I will 
refer to afterwards, andi in the Mutiny Act of the 7 Anne there is an 
express section dealing with what would be adhering to the King’s 
enemies in respect persons in military service of Her Majesty abroad. 
It is then declai^d to be high treason, and apparently created high 
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treason, and it certainly would be a strao^e comment on the statutory 
authority, if in truth it has been high treason for hundreda of years, 
that, nevertheless, a section should be introduced into a Mutiny Act as 
late as tlie 7 Anne declaring it to be high treason if it clearly had been 
within the statute that we are dealing with, the 25 Edward III. 
Military persona have always been outside the ordinary jurisdiction, and 
for that reason, as I think Sir Matthew Hale agrees, these cases are of 
little use, and certainly are little justification for reading the statute in 
the way in which it was sought to be read. 

The Lord Chief Justice — The reference to Hale in dealing with this 
is 168 and 169. 

•file AttorNj-x-Gbnbral — I was asking my friend for the reference 
with regard to the criticism of Coke. 

Mr. SuLUVAN — It is the criticism of cases. 

The Lord Chief Justice — thqught Hale was more emphatic about 
it; he took the same view. ^ ^ 

Mr. Sullivan — I must have misconveyed myself if I suggested to 
your lordship that I was going to quote any passages of Hale criticising 
Lord Coke ; the criticism of Lord Coke was my reference to Stephen’s 
ctiticism of Coke. 

Mr. Justice Horridgjb — I understood you to say that Hale had dealt 
with the case, and had said that if it had been sought to be done 
traitorously it might be high treason. 

Mr. SuLUVAN — I will read it; it is at the bottom of page 168, the 
last page. 

The Attornet-Gknbral — Will not you read pagy 167 first, at the 
beginning of the second paragraph? 

Mr. Sullivan — If you please, “If an Englishman during war 

* between the King of England and France be taken by the Fren^ and 
‘ there swear fealty to the King of France, if it be done voluntarily, it is 

* adhering to the King’s enemy ; but if it be done for fear of his life, and 
' then he returns, as soon as he might, to the allegiance of Jhe Crown of 
‘ England, this is not adherence to the King’s enemies within this Act.” 

Mr. Justice Horridoe — This is the Act of Edward? 

Mr. Sullivan — ^Yes, the Act we are dealing with. 

The Lord Chief Justice — That was the kind of authority that^I had 
in mind when putting the proposition of the common law to you. If 
that is right it establishes it at common law against you. 

Mr. Sullivan — If it is right it is put not as a statement of the 
common law but as a statement on the statute. 

The Lord Chief Justice — That may be only arguing in a circle; 
there you, at any rate, have authority for saying the statute of 
Edward in 1351 was merely to declare the common law, because there 
was some doubt about it. 

Mr. Sullivan — It is a circle. 

The Lord Chief Justice — I have come across somewhere in the read- 
ing for the purpose of this case, I think it is Sir John Campbell, when 
Attorney -General, said the statute was passed to get rid of that miserable 
state of things, and that is why the statute of Edwaid III. was passed. 

Mr. Sullivan — ^Though in a circle, I submit, so faUr from weakening 
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my aiigfuzQent, that Btswgihens my argument. If you find cited, whetber 
you call it under the statute or by common law, authorities for a pro- 
position applying to the statute, that is strong eyidenoe that if tlm 
authorities are, in fact, mistaken as to the basis of decision, and there 
never has been a decision upon it, that then your lordships will have 
to construe not the common law but the statute in the terms of the 
declaration as representing whatever the true meaning of those terms 
may be, the common law anterior to it. Now, my lords, I was passing 
to the bottom of page 168, unless the Attorney-General wishes me to 
read any more. 

The ATTOKNBT-GiiNBiLiL — ^No, I Wanted that paragraph which sug- 
gested what my lord said. I think at the top of page 168 you have 
Weston's case. 

Mr. Sullivan — Yes. “ This was the case of William Weston for 
delivering up the estate of Ou^trewicke, and John de Gomenys for 
delivering up thiwChstle of Ard^, in Prance, both of which were im- 
peached by the Commons, and had judgment of the Lords in Parlia- 
'‘ment." 

Mr. JuBTica Horkii>G 9 — ^Are these the cases you gave under the items! 

Mr. Sullivan — No; this is a new case cited by him, the^ 1 
Richard II., No. 40. William de Weston was to be drawn and hanged, 
but execution was respited; and execution was respited in the second 
case. ■ Then : ** And note, though the charge were treason, and possibly 
" the proofs might probably amount to it, and Walsingham, sub anno 1 
** Richard II., tails us it was done by treason ; yet the reason expressed in 
‘'the judgment Ifeainst Weston is only — ^then he quotes the judgment, 
and he says, passing on to the passage I wished to approach, “ The 
“ truth is, if it were delivered up by bribery or treachery, it might be 
“treason, but if delivered up upon cowardice or imprudence without 
“ treachery " — ^purely upon the, suggestion I made, it was an inquiry 
into the method of the delivery of the castle — “ though it were an offence 
“ against the laws of war, and the party subject to a sentence of death by 
“ martial law, as it once happened in a case of the like nature in the late 
“ times of trouble, yet it is not treason by the common law, unless it was 
“done by treachery; but though this sentence was given in terrorem^ 
“ yet it was not executed : it seems to be a kind of military sentence, though 
“ given in Parliament," That is the passage I wished to refer to. 

Mr. JuBTiOB Horbidoe — That is a very strong line, that it would not 
be “ unless it was done by treachery." That is not a mere “ might " ; 
it is defining the law. 

Mr. Sullivan — “ The truth is, if it were delivered up by bribery or 
“ treachery, it might be treason." 

Mr. JusTi^^ii Horbidob — The last sentence you read is what I was 
referring to: “ Unless it was done by treachery." 

Mr. Sullivan — “ Yet it is not treason by the common law, unless 
“if was done by treachery; but though this sentence was given in 
“ terrorem^ yet it was 'not executed; it seems to be a kind of military 
“ sentence, though given in Parliament." 

The Lord Justiob — ^That means if it was surrendered by reason 

of^ cowardice or imprudence, then it would not be treason at common 
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lawy or might not be, whichevor phraae you choose to adopt; but if* on 
the other hand, it was surrendered by reason of bribery or ^treachery, 
that would be treason. Is not that the effect of iti 

Mr. SuLLivsN — J submit not. 1 submit, when you read the whole 
passage, he really is not dealing with the question of adhering outside ihe 
realm at all, and is simply dei^i^ with these two oases, and establiddag 
nothing with regard to the statute or the common law, and he simply 
passes from them dismissing them as military sentences, throwing no 
light one way or the other. 

Ihe Loan CmBr Jushob — ^That is an observation which is justified, I 
think, in my opinion, so far as it relates to surrendering the castle of 
the King by reason of cowardice or imprudence; but it is not justified 
if it relates to the surrender of the castle by reason of bribery or treachery; 
he seems to draw that very distinction. He says oowardioe and imprudence 
is not treachery, but military law. ^ 

Mr. Sullivan — ^The opening statement, where cm expects to find the 
most definite opinion, if definite opinion exists, is The truth is, if it 
'' was delivered up by bribery or treachery.'^ That is the extreme case; 
it might be treason. 

Mr. JusTiOB Horkcdob — Supposing treason was not known outside 
the realm, it seems a funny sort of dissertation ; he is dealing with giving 
up a castle outside the realm, and it seems, to my mind, a very large 
order to have this alternative put if the law was that there was no such 
thing as treason outside the realm. 

Mr. Sullivan — ^What 1 am dealing with is, you w^ll always have to 
come back to Liord Coke’s authority to find the substai^ of the doctrine 
of treason outside the realm. Apparently Lord Coke thought it required 
authority to support it, and, my lord, I cite page 168 of Hale to the effect 
that these cases of the delivery of castles by their military custodians 
are not cases on the statute, and therefore are not authorities. The cases 
at all events are not authorities on the matter that I am dealing with. 

Mr. JusTiOB Hobbido,b — Had not you better read the next passage; 
that is one of the difficulties 1 feel in your way; the statute of Henry 
''touching the trial of foreign treason, viz., adhering to the King’s 
"enemies, as also for compassing the King’s death without the kingdom, 
" at this day the statutes of 35 Henry VIII., chapter 2, hath sufficiently 
" provided for it." 

Ilie Lord Chief Justice — ^It is under the statute this jurisdiction 
arises. 

Mr. Sullivan — I have not come to the statute of Henry VIII., but 
on the passage I site in my submission, until you have the statute of 
Henry YIIl. the matter would be pure speculation only, because there 
could not be crimes for which the man could not be tried. If the authority 
in Dyer is correct, which apparently he suggests, the statute of Henry VIII. 
provides for the trial. 

Hr. JusTXOB Avort — ^Was not an English subject who committed 
murder abroad triable in this country if he oame*backf 

Mr. SuLUVAN — I think not, my Ion}, at common law; I think the <dd 
difficulty of venue existed; that is my impression reac^jing it, though at 
the moment I cannot give the answer *on the book. ^ 
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Mr. JufliiCB Avort — I think you will find authority for the premonition 
he can be tried, and if he can be tried the Court probably found some 
way out of the difficulty about venue. 

Mr. Sullivan — ^At the moment I am under the impression that, until 
some statutory provision was made, the common law took no oognisanoe 
of what a man did on territory that did not belong to the common law. 
I will have to cite, when I come to deal with Tht King v, Vaughan^ 
and other oases of that type, authorities that the common law bad no 
cognisance even of crimes committed within the realm, where the portion 
of the realm within which they were committed was outside the ocBnmon 
law jurisdiction; it was to remedy that that one of the statutes was 
passed; there are two statutes of Henry VIII., the 28^enry VIII, is one 
and the 36 Henry VIII . is the other. 

The Loed CmBF Justice — The 35 Henry VIII. we shall have to look 
at. Before you leave Hale there^'^s a passage which seems to have a 
very direct bearing^pon the point we are discussing at page 169; I do 
not think it has been read: Touching the trial of high treason.*' 

Mr. Sullivan — ^Mr. Justice Horridge read that just now. 

The Lord Chibf Justice — But I want the last part of it; Touohiiig 
the trial of foreign treason, viz., adhering to the King's enemies, as 
“ also for compassing the King's death without the kingdom, at this day 
the statutes of 35 Henry VIII., chapter 2, hath sufficiently provided for 
it." This passage I want to call your attention to : But at common 
" law he might have been indicted in any county of England, and especially 
“ where the offei^er’s lands lie, if he have any." The authority for that 
is the 6 Richard^ II. If that is right, it gives authority for the trial 
for foreign treason in any county, particularly in a county where 
offender's lands lie. 

Mr. Sullivan — If, in truth, that was supported by the authority given, 
that would get over the difficulty I allege. 

Mr. Jt^stioe Horridge — And it would be inconsistent with what you 
tell us is the result of the case in the 2 Dyer. 

Mr. Sullivan — ^A n investigation of the case cited shows it to be 
as follows 

SThe Lord Chirp Justice — You have considered it. 

Mr, Sullivan — ^Yes. It was the case of a riot at Cambridge in 
which the burgesses rioted, and in the course of the riot apparently 
made some attack on the colleges, and some attempt to bum their 
charters. The case in question is that the burgesses were summoned to 
Parliament in respect of the riot occurring in their town, and their towns- 
men attempting ;to bum the records of the University; the burgesses 
were suinmonei* to Parliament to show cause why their charter should not 
be forfeited. 

The Lord Chibp Justice — Are you suggesting that is the authority 
for this proposition in Hale? What has that to do with foreign treason? 

Mr. Sullivan — ^My« colleague, Professor Morgan, has investigated 
every one of these more ancient oases, and he returns me this extract of 
the case cited, an4 if there is some other case, I can only say it is not 
this one. * 
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Th^ Loiu) CaiBr Justicb — ^I t seems to me miles away from the point j 
it is not like Sir Matthefw Hale. 

Mr. SoLiivaif — ^Is not this a justification for Stephen’s Commentaiy 
on Coke, at page 57, that passages in the Third Institute are often entirely 
xm warranted by the authorities which he quotes for them? 

The Loan Chixf Justicb — I t is a novel proposition to say that becauise 
Stephen commented severely on Coke, that therefore we are to take 
the same comment as made on Sir Matthew Hale. 

Mr. JusTios Hobeiooe — That cannot be the case; there must be some 
mistake about that. 

Mr. Sullivan — I agree; it does seem to me a transference to an 
object that was not within the original ambit of the statute. I quite 
forgot it was Hale"* I had open before me. 

The Attornht-Gbnbral — I have eent for that particular case. My 
learned friend will allow me to point out it may or may not be l^e 
ground of the comment made by learned author, Hale, but the 
advocate who appeared for the Crown said, in (SSllon^s case, ‘‘ If a 
man be adherent to the King’s enemies in France, his land is forfeitable, 
and his treason shall be tried where his land is, as has been oftentimes 
''done in respect of the adherence to the King’s enemies in Scotland.” 
That was said in the course of the argument. 

The Lord Chirp Justice — What do you mean by Gallon's case? 

The Attobnrt-Genhral — ^That is the case referred to. 

Mr, Sullivan — It was the case of the burgesses of Cambridge. 

The Attorn;bt>Gbnbbal — I have sent for it. 

The Lord Chief Justice — It does seem so strangf, though it may 
be so, that in those days when there was so much happening abroad in 
which the Kings of England were interested, • that it should not have 
been treason to commit the act in France, but treason if committed in 
England. 

Mr. Sullivan — Is the reference right, the 5 Richard 11. , trial 64? 

The Attornet-Ghnbral — That is Ptier Gallon's case. • 

Mr. Sullivan — How there came to be discussion on the law of treason 
in the case I referred to 1 do not know. The case was looked up on 
the Roll of Parliament. 

The Attornrt-Gbnbral — I understand it is reported in Fitzhei€>ert’s 
Abridgment. I only happen to know of the case because I have the 
reference in the passage to the argument of the representative of the 
Crown. 

The Lord Chief Justice — I know there is a reference to it in Fite- 
herbert’s Abridgment. We will see what the case is. 

Mr. Sullivan — We may perhaps have looked at the wrong case. 
Sir Matthew Hale is more likely to be right than we ore. My friends 
got it from the Rolls of Parliament, and apparently the reference is at 
all events consistent with the Rolls of Parliament. There may be a mis- 
apprehension about it. Hale introduces some new cases. Stephen’s 
Commentary on Hale at page 62 is that he is too fond of repeating Coke 
literally and ignoring his mistakes. That is what Stephen says about 
Hale. Hale quotes three cases from the Close Rol^, namely, 6 John, 
membrane 19; 7 Edward III., part 1, membrane 16 tod membrane 9. 
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They are all prior to the statute. ^ The firai is epj^arently throi^g little 
light on the subject, because it deals with the confiscation of thie^ndB of 
the barons who renounced their allegiance to King John in Normandy. 
We are all familiar with the disputes that were going on in Normiuidy 
as to who was the King of Normandy; the position of a baron in those 
days must have been a somewhat di£Eoult one, not from the dual alliance 
but the dual claims of his alliance, and they fought out their battles over 
his body. The barons in Normandy who acknowledged fealty to the 
wrong lord had their lands forfeited in the reign of John. This is before 
the Act, and it does not throw much light on the subject we are dis^ 
cussing here, and would, perhaps, involve considerable investigation on 
feudal law. 

The Lord Chief Justice — I am very loath to ihWrupt or to inter- 
fere with your argument, because it is obviously based upon a very 
complete research, but the difficulty is we must at some time come to 
more modem times, and the law l£^ down there. You see these matters 
have been discussed;^ and although it may be true that Lord Coke went 
further than he was justified in going, still if you find that later authori- 
ties have adopted that view, and that there is a judicial authority for it, 
even though it does not actually decide the case, it is asking much of ns 
to ask us to decide that Lord Coke was wrong. 

Mr. Sullivan — If I submit there has been no case decided on it 

The Lord Chief Justice — N ot on the express point. 

Mr. Sullivan — If, as I submit, this is a case of first impression, so 
far as the decisions upon it go, by any Ccmrt of justice affecting either 
person or piopei% 

The Lord Cmte Justice — I s that quite right? 

Mr. Sullivan — I say if it is. 

The Lord Chebf Justice — I do not follow. You will tell me directly 
when you come to it how there could be a conviction in Lynches case if 
the present argument is right. ' Lynch was indicted for treason in South 
A&ica. « 

Mr. Sullivan — I am going to deal with Lynches case, in which the 
case was allowed to go to the jury, but I preferred to deal with the 
authorities there cited. 

Tihe Lord Chief Justice — I do not want to take you to LyntW^ case at 
once unless it is .convenient. I doubt whether we serve any useful purpose 
by looking too much into these earlier authorities when we have to deal 
with modem times and the law that binds us now. 

Mr. Sullivan — I am sorry your lordship did not egress any desire 
beforehand that it might be most neoessary to deal with The Zing v. 
Lynch. That is reported in 1903 King’s Bench at page 444. In the Law 
Reports, report of The King v. Lynch, this point is not reported. 

The Attoknet-General — ^Yes, at page 446. 

Mr. Sullivan — ^There was a motion to quash the indictment. 

The Attornbt-General — On this ground? 

Mr. Sullivan — On t^ie ground, but your lordship sees that there is 
simply a Very short argument given, and the only decasion of the Court is 
upon a matter of procedure; that is why I originally called attention to it ; 

only judging of the Court is not upon tiie point we are .considering^ 
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hkt 60 to on iii 0 quMtion 0t pxooedum Aether ^ indidtment dionld 
be quascM. 

Lord C^ixp\Jdsti 0R—I do not know whetber you have >><*4 the 
opportunity of reading the long argumi^t upon it. 

Mr. “SULUVAN — ^Yee, I have, from the ohorthand notes. 

Mr. JusTiOB Avort — ^T he point wae repeated on the oonclmdon of the 
ceee for the prosecution. 

Mr. Sullivan — I shall have to trespass again and borrow the shorthand 
notes of The King v. Lynch. 

Mr, Justice A^ort — Y ou will find on the conclusion of the case for 
the prosecution the arj^ment was really put before the CJourt ; it was quite 
shortly put at the earlier stage. 

Mr. SuLUVAN-^o I noticed. The argument comes at page 107 of 
shorthand notes, and is continued on page 108. There is an authority 
cited— case and Smith O^BricrCs case — and the observation of 
Mr. Justice Finucane is stated later ^ on, namely, that the adherence is 
imputed to the person charged, not ^ the place sf^the offence. The 
important matter to show what was in the mind of the Court is the Tn % n n er 
in which Lord Alverstone dealt with The King v. Vcmghan at page 109 — 
"It seems to me that The Ki/ng v. Vcmghcm is a direct authority against 
" you ; it is in the 13 State Trials, and the passage is at page 626 and page 
" 626. I have no doubt you have looked at this most carefully. There 
" are passages in Hale and others that are against this contention. They 
" may be the relics of a barbaric age, but you have to deal with them." 

There is an observation further up on the same page by the Lord 
Chief Justice — " I have no doubt you have considered if, but it seems to 
" me that The King v. Vaughcm is a direct authority. *1110 charge against 
" the prisoner is left to the jury upon the count only of adhering to the 
" King’s enemies, that being done upon the high seas, and the point is then 
" attempted to be taken that he was not a British subject at all." The 
Attorney-General calls attention to the fact that there is no count for 
compassing, as the counsel for the defendant had suggested, gmd then the 
Lord Chief Justice says, " It seems to me The King v. Ycmghcm is a 
" direct authority against you." Then he says, " I have no doubt you have 
" looked at it most carefully ; there are passages in Hale and others that aro 
" against this contention. They may be the relics of a Uiihario ag^, but 
" you have to deal with them." 

Then there is a quotation from Hale. The argument of the Attorney- 
General commences at the bottom of page 111. And he says, " I men- 
" tioned a statute which was passed in the eighteenth year of George II. 
" which related to the case of a certain number of English subjects who had, 
" while this country wae engaged in war with Spain, taken commissions from 
" the Spanish Government and been guilty of buccaneering and piracy in 
" the West Indies. The statute was passed to remove any doubt that these 
persons might be tried for piracy although the act that they had corn- 
" mitted was also one of high treason. I shall just read the words of the 
" statute." I will deal with the statute in one moment. He cites the 
dictum, because he admits it is no more, of Mr. Justice Willes, in advising 
the Lords in M^cahy^e case ; that is dearly a dictum, and no more. 

The Lord Chief JustioB! — think that is quite^ right; it was not 
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neoeesarj for the decision, but that wae the opinion of all the It 

was the opinion of the judges delivered to the House of lords in 
oaae, and they oonstru^ Qie language of the statute of 1361 contrary to 
your present argument. 

Mr. Sullivan — In the summary of the argument in the Houee of Lords 
it^ would appear he said at the bott<un of page 317 — ‘^By the statute of 
25 Edward III., statute 5, chapter 2 (extended to Ireland by Poyning’s 
‘‘ Act, see 0*Brien v. The Queen), it was declared to be treason.^’ Then be 
purports to quote the words of the statute — When a man doth compass or 
“ imagine the death of our Lord the King,” &o., or if a man do levy war 
” against our Lord the King in his realm or by adhering to the King^s 
" enemies in hie realm or elsewhere and thereof he probably attainted of 
”open deed.” He purports to quote the words of the statute because it 
is in inverted commas. It was a dictum pure and simple ; the case of The 
Queen v. Mulcahy^ had nothing to say to treason without the realm at all ; 
the point that went to the House of J-orda did not involve that question. 

The Lord Chssic Justice — I think you are quite justified in sAying 

that. 

Mr. Sullivan — The case is reported in 3 English and Irish appeal 
cases at common law, and the decisioii in the Court below, apart from 
this question of the jury, and the only matter of argument in the Court 
below, was whether a man could commit an act in Dublin when not in 
Dublin himself to commit it, it being proved it wa® done by a member of 
the Corporation of which he was proved to be one. 

Mr. Justice Hobridge — I have not the copy of Lynch’s trial in the 
shorthand notes, <l>ut I have The Times Law Reports, and it seems that the 
point was not only- taken, in the first instance, before plea, but was taken 
afterwards at the close of the case. 

Mr. Sullivan — A t that time the argument was developed. 

Mr. Justice Hobridge — ^Whether rightly or wrongly, the Lord Chief 
Justice must have decided the point by leaving the issue to the jury. 

Mr. Sullivan — He did, on the authority of The King v, VaugKanv, 
which the Lord Chief Justice more than once repeats is conclusive and 
decisive on the subject ; and if he was right in that, and if The King v. 

V QAighan that he purports to follow is conclusive on thc' subject, I could not 
hope to convince your lordships after this lapse of time, and your lordships, 
in this Court at all events, would follow the same precedent. Now let me 
take The King v, Vaugha/n, which is reported in the 13 State Trials. 

Mr. Justice Avout — It is also reported in 2 Salkeld. 

Mr. Sullivan — I am reading at oolumn 487 ; that will give your 
lor(^hip the indictment for the trial of Captain Thomas Vaughan. It was 
an indictment tried before Sir' Charles Hedges, judge of the High Court of 
Admiralty, the Lord Chief Justice Holt, the Lord Chief Justice Treby, the 
lA>rd ^ief B^ron Ward, Mr. Justice Turton, and others of His Majesty’s 
Commissioners. It was tried before the Lord High Admiral and the other 
persons that were mentioned in the statute that I will have, to open to 
your lordships, as showing conclusively that it was tried in respect of acts 
done within the realm of England, though not within the jurisdiction of the 
common law. 

Mr. Justice .A^ort — S urely that was a trial under a special Com- 
mimon. * , • 
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Suiiiiry^K^It waa presided or&t^pf the Judge of Hh^ Big^ Coutzt 

The Loro Cbrigtf Jtmnca — And Iiord Chief Justice Holt. 

'' Mr. Sullivan— Yes. I suggest that rinoe the President of Hi© Court 
wasuthe Admiralty judge, that ^ows it -was tried under a statute which I 
will pass to, and I will show that the judge of Admiralty and divers other 
weighty persons, that were construed to mean Her Majesty’s judges, sat 
with him under the s^tut© pf 28 Henry VIII. 

The Loan Chief Justicb — There is no doubt whatever it was sa 
indictment for high treason on the high seas. 

Mr. 'Sullivan — ^It was seu indictment for high treason within the 
realm, as I will show your lordship; it was on the narrow seas. I will 
show that at that date there was no doubt or question that the place 
where the acts were committed was within the realm of England. The 
date of the trial is in 1696, and in 1696 to doubt the realm of England 
extended to the narrow seas would iwlf be such an ^ct as might have 
been extremely dangerous to a century earlier. I am reading two-thirds 
dow;n column 488. The prisoner was indicted for being then on the 
^^tigh.seas, witliin the jurisdiction of the Admiralty of England, about 
14 leagues from Deal, did then and there by force and arms falsely, 
'' maliciouisly, and traitorously aid and help and assist the enemies of our 
said Lord the King.” That is the first count. The second is of great 
importance: As a false traitor against our said Lord the King further 

designing, pralctising, and with his whole strength intending the common 
peace of tranquility of this kingdom of England to distiyb,” an ofience, 
observe, against the common peace of the kingdom, and a war and 
rebellion against the said King upon the high seas within the juris- 
'' diction of the Admiralty of England to move, stir up, and procure; 
and the said Lord the King, from the title, honour, royal name, and 
imperial crown of his kingdom of England, and dominions upon the 
high seas, to depose and deprive; and miserable slaughter of the sub- 
** jects of the said Lord the King, and this kingdom of England, upon 
the high seas, and within the jurisdiction aforesaid, to cause and pro- 
cure; on the said 8th day of July, in the said seventh year of the King, 
upon jthe high seas, about 14 leagues from Deal, and within the 
dominion of the Crown of England, and within the jurisdiction o? the 
Admiralty of England aforesaid ” ; then with other traitors war against 
the King he levied and waged; he levied and waged war, 

Mr. JusTiCB Horridqb — I t was not upon a British vessel, was it? I 
do not gather that ; it was on a French vessel ; it was not within the 
theory that an English ship is a portion of the Dominions? 

Mr. Sullivan — No. 

Mr. Justice Borriboe — It is laid as within the Admiralty jurisdic- 
tion, The ** Franconia ” showed us that the ordinary Admiralty juris- 
diction was not, at any rate, beyond the three-mile limit, and this was 14 
leagues from Deal ; the facts were that it was not on a British ship, and 
it was levied outside the Admiralty jurisdiction. 

Mr. Sullivan* — Outside the common. law jurisdiction and within the 
Admiralty jurisdiction, and not being p British ship, 'it being a French 
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flhows that be must have witiim the mlm. 1 will AcfW you 
by everwhehniug authority that within the realm* 

Mr. JufiTica HoBBZDaE — ^Tbe indictment alleges it as such. 

Hr. SuLUVAK — The indictment alleges it as being within the realm> 
and it further provides : ** And the said Thomas Vaughan then and there 
being aboard the said ship of war^called the * Loyal Cleacarty,' assemibled 
with other false rebels and traitors as aforesaid.^* That is a word 
applicable only within the realm. Assembled with the other false 
rebels and triutors as aforesaid, maliciously, wickedly, and traitoroudy 
** sailed a cruising to several maritime places, with the aforesaid ship 
** of war called die " Loyal Clencarty,’ with an intent to take, spoil, and 
carry away the ships, goods, and money of our said Lord the King, 
and his subjects, by force and arms, upon the liigh and open seas, 
within the jurisdiction aforesaid j against the duty of his allegiance, the 
peace of our Lord the King, bis crown and dignities; and Hkewise 
against the form of a statute inittSis case made and provided.’’ 

Now that, 1^0 submit, is the clearest indictment of a man doing 
something within the realm, and I will show you that he was within the 
realm. I will suggest to you that when you look at the President the 
Court in his relation to the other members of the Court assisting him, 
the President was the judge of the Admiralty Court, and that shows he 
was tried under the 28 Henry, and not the 35 Henry. Had he been 
tried under the 35 Henry for a foreign treason, the Admiralty judge 
would not have sat as the President of it. Now, the question arises 
whether the p^acy which was the offence alleged to have been com- 
mitted was wi-^n the realm of England. My lords, on that there are 
any number of crises. In The Kmg v. in the Law Beports 2, 

Exchequer Division, I wish to cite from page 178. The Chief Justice 
says at the bottom : '' Even to our times the doctrine of the three-mile 
zone has never been adopted by the writers on English law. To Black- 
stone, who in his Commentaries treats of the sea with reference to the 
prerogative, as also to his modem editor, Mr. Stephen, it is unknown, 
equally so to Mr. Chitty, whose work on the prerogative is of the 
** present century. It was not till the beginning of this century that any 
mention of such a doctrine occurs in the Courts of this country. But 
tb the Continental jurists the suggestion of Bynkershovk seemed a 
** happy solution of the great controversy as to the freedom of the sea.” 
In Coke upon Littleton, section 432, it is said : ” For if a man be upon 
” the sea of England, he is within the kingdom or realm of England and 
” within the ligeanoe of the King of England and of his Crown of Eng- 
land. And yet the high sea is out of the jurisdiction of the oommcn 
” law and within the jurisdiction of the Lord Admiral,” Selden defines 
tile boundary of the kingdom of England — ” Within the kingdom is taken 
” for that which is within the four seas,” at , page 387^ and at page 399 
he says ” within the four seas and within ^e realm signifies one and 
” the same thing.” He says the realm means more than the land of 
England, and he sho^^ the Admiralty Commissioners’ jurisdiction extends 
far beyond it. In Hale Be Jure Marie it is said,^ ” The narrow sea 
” adjoining to^tife coast of England is pkrt of the waste and demesnes 
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“ and dominions of tihe King of En^aud whether it lie within i£e bodj^ 
** of any oountry or not. This ia abundantly proved by Master Sddeh/V 
Then 1^ goes on to distinguish between the wide sea^ as he calls it> a# 
out of the precincts of the seas belonging to the realm of England) and 
he apeahs of the narrow seas at 1 1 and 14. Selden cites the AdiWalty 
Commission to show that the territorial waters of the Britidi Channel 
terminated only with the coast of France. As late as the seventeenth 
century) I think you will find, my recoUeotion is this, cases in which com- 
plaint was actually made by a certain king, the Spanish or the Dutch, 
that the King of England had failed in his duty of neutrality of keeping 
the King's peace up to the French shore. 

The Lord Cmi^ JusnoE — ^You need not labour that point, at any 
rate, as we are at present advised that The King v. Vcmghan does not 
bind us. 

Mr. Sullivan — ^Very well, my l^rd. Now if The King v. Vaughan 
does not deal with the matter, the nexv^ argument ot jihB Attorney-General 
in The King v. IjyvA:h was the statute of the 18 of George II. That is 
set out in extenao in the shorthand notes, if 7 may quote from them, at page 
112* The King v. Vaughan, the Attorney-General said, was the chief 
authority upon which he relied, and I think he puter it forward as being a 
matter of considerable importance. The chief difficulty I feel is that 
there are so many ’authorities. He puts it in the forefront of his argu- 
ment. Now I will come to deal with the statute, 

Mr. JusTiCTB Avort — It is the 18 George II. 1 

Mr. SuLiiVAN — ^Yes; chapter 30. Now I will cite 4he statute, and 
I would ask your lordships to bear in mind this : there *were two statutes 
of Henry VIII. dealing with all sorts of offences. As regards the first 
one, the recital sets out that there are treasons, felonies, murders, 
robberies, and so forth, which escaped unpunished, which are committed 
on the King's dominions on the high seas, because they have to be tried 
under the civil law. They are all civil law offences, and ba-ve to he 
tried by the civil law of the Admiralty. They removed that, and the 
statute of 28 Henry VIII. provided a tribunal, or, rather, provided a 
prooedure to enable the tribunal to try them according to the course of 
the common law. Now, the statute of 28 Henry VIII. dealt with all 
s<urt8 of offences committed within what was called the King's dominions 
on the high seas, and 1 will have to comment on that, that if there was a 
foreign law of treason it must have been noted at the time. At all events 
that was only with regard to the argument of The King v. Vaughan 
which I have disposed of, and I will not refer to it. But under the 
statute of Henry VIII., at the time of the Act of 1746 which I shall 
read to your lordship, the’ following difficulty had arisen. Indicted 
under the statute of Henry for piracy committed in the King’s jurisdio- 
ticHi of the high seas outside of ihe four seas, the pirates produced letters 
of commission of alien enemies aocordingly justifying themselves by the 
fact that they were not pirates hoatea humani gej^ria, but only persons 
committing piracy within the 28 Henry VIII. by breach of allegiance 
and making war upon the King’s ships, 'which were many castles of 
the King. It stands in this way^ that it does seem somewhat amusing 
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that a maa for being a pirate should be anxious to prove that he was 
something worse ; but, in fact, that course was being taken, and doubts 
had arisen whether the production of the commissioxi of the alien 
persons at war with the Crown removed that offence against the King's 
J9|nps from the category mentioned, namely, the treasons that were cog- 
nisable by the Court of Admiralty according to the civil law* 

^ There being that distinction to draw I rely on my argument before 
I approach the case that the civil law recognised the breach of the personal 
allegiance on the high seas without the realm of England, but still within 
the King's dominion of the high seas, and within tiiie jurisdiction of the 
Admiralty, which w’as a civil law as recited in the statute. It was to 
remove those doubts that this Aot was passed in and what did it 

provide? It provided, first, that notwithstanding fiiat he had an alien 
commission, and thereby adhering to the King's enemies on the high seas 
without the realm he would have ocsaamitted the civil law offence of one 
of the treasons mew^^iined in 28 H(fnry VIII,, that though he should prove 
that, he might be nevertheless tried for piracy as originally indicted on 
his commission of the alien enemy which was to save him from being 
tried as a pirate. It had two other provisions. It provided that if he 
was convicted or acquitted as a pirate he should not be tried again Tor 
high treason, and it winds up by a proviso, that where he is not proceeded 
against as a pirate he is not to be free — the statute did not interfere 
with the right to indict him as a person committing a treason on the 
high seas; undei- what statute? Under the statute of 28 Henry Vlll., 
and the misapprShension of that reading in The, King v. Vaughan was that 
if you read it as hiaking a person liable to be charged with high treason 
without the realm, as Lord Alverstone did, as being applicable to solid 
ground outside the realm, it would be an authority against me, but he 
is not to be tried for high treason on solid ground. The only statute 
that would refer to that is not the statute of 28 Henry VIIL, which you 
are at liberty to proceed under by the saving clause of the Act of 1745 ; 
it is the statute with regard to the foreign treasons passed in 35 Henry 
VIIL, and passed, I submit, to deal, not with the statute of Edward, but 
to deal with the infinite multitude of what I may term fancy treasons that 
had ^rown up by special statutes in the reign of Henry VIIL which ren- 
dered it extremely difficult to say from day to day whether one’s opinions 
were loyal or treasonable. Owing to the number of statutes in the reign 
of Henry VIIL creating special offences for treason, that was followed 
in 36 Henry VIIL by a statute of foreign treasons enabling for the first 
time foreign treasons abroad,- of which I think at the time there were a 
multitude, to be tried within the realm of England. 

Now I rill refer to the statute of 1745, and I think it bears out 
exactly what I said. 

The Lord Chtbp Justiob — It seems extraordinary to contemplate 
that according to the common law of this country if a person committed 
this offence abroad, awd he could be got within the realm, you could 
not prosecute him as a traitor. ^ 

^ Mr, SuLLivAN-^Acicording to* the case in Dyer, if that be an authority, 
imtil the statute *was passfd enabling you to do so, you could not do it. 
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Tte Lob 2 > Chw JiTdTt<J8 — I wanted to look at that ©aae, but I have 
not looked at it, beoatiae you said you would refer to it later. 

Mr. Sullivan — I am sure that Lord Coke in dealing in the Third 
Institutes with piracy says practically the same thing, if I may turn to 
the Third Institute again. I am not quite sure Lord Coke does not say 
the same thing under the head of Piracy ’’ in chapter 49. He say® 1wi 
page 113 (this is apropoa of piracy), ‘‘Treason done out of the 
“ is declar^ to be treason by the statute of 25 Edward — that is thr- 
one we are construing here — “ and yet at the making of this Act of 28 
“Henry VIII. it wanted trial at common law/* So, according to Lord 
Coke, he points out at page 113 that until 28 Henry VIII. these acts wcare 
not triable at oommon law. 

The Lobd CmaiF Justicb — It is a very strong statement of the law 
against you by Lord Coke. 

Mr. Justice Horridoej — It begins by the assumption that treason 
outside the realm was triable, • 

Mr, Sullivan — ^No, but treason done out of th<? ^^alm is declared to 
be treason. 

The Lord Cbxep Justicb — By the statute. 

. Mr. SuLiAVAN — By the statute that we are discus»ng. I have Lord 
C>ke*s authority against me, and I have sought to face that candidly. 

Mr. Justice Hobjeudoe — You have Sir Matthew Hale and the obiter 
dictum in the House of Lo-rde against you. 

Mr. SuLUVAN — The obiter dictum \e not the expression of an opinion, 
but purports to be the quotation from something. 

The Lord Chief Justice — Mr. Justice Willes is delivering the judg- 
ment of all the judges in the House of Lords, and you look at the 
judgment of the House of Lords, Lord Cairns agrees with every word, with 
all the opinions and views expressed. 

Mr. Sullivan — If that establishes that the quotation is correct I cer- 
tainly would have no case, but it is a quotation. He purports to quote 
the statute, and if that was the statute I should not have to trouble your 
lordships. 

Mr. Justicb Horridqe — ^What do you mean by “purported to quote 
the statute? 

Mr. Sullivan — It is in inverted commas. * 

Mr. Justice Hcrridgb — He is saying what he thinks the Act enacts ; 
it is almost incredible that he made the mistake of omitting words from 
the statute when h^ purported to quote it correctly just before. If he 
purported to say what the statute really enacted and put it in inverted 
commas, then it would be against you, 

Mr. Sullivan — Jt would. He quotes the words accurately in the 
immediately preceding passage. In the case of Queen v. Mulcahy 
that observation had nothing to do with the case. It points to the fact 
that at ccmmon law there surely could not be known an offence for which 
a man could not be tried, and Lord Coke himself states that although 
treason done out of the realm is declared to- be tre,ason by statute, a statute 
can create any offence, but common law was certainly not cognisant of 
offences that it cbuld not try itself, and' yet at the nuking of this Act of 
28 Henry VIII. it wanted trial at common law. 


85 -* 



Sir Roger ^scment. 

Mr. JtTspcBi AvoRt^i— D cm» not the statute of 35 Henry VIII. assume 
that certain ireaeons at all evente committed abroad were triable here 9 

Mr. Sullivan — Certainly. 

Mr. JusncB Avobt — What are they, do you eay ; what treeacms do you 
say are triable here? 

, ‘Mr. Sullivan — To go through the various statutes of Henry VIII. 
would wander, to some extent, when one recollects that within a very 
diort period it was enacted by statute to be treason anywhere at any time 
or at any place so far as I read the statute, first to believe that Elizabeth 
was legitimate, and you are given every permutation and combination of 
the King’s views on subjects such as that, also views on ecclesiastical 
subjects, and views on theology. Offences of all sorts were created and 
made treason under the statute of Henry VIII. TSe history of treason 
in that reign is the most interesting thing, and 1 should have thought 
that 38 Henry VIII. was a climax jto enable a great number of these 
offences to be triec^^ich had been^oreated in his reign, and had not been 
tried because the common law had no cognisance of them if they were out 
of the realm, and they certainly could not be done out of the realm, 
according to the terms of a great number of statutes. The 35 Henry VIII. 
was passed with reference to treason as a very large code — or not a code — 
because he is substituting one for another, but, at all events, combining 
a large number of statutes creating offences which could be punished as 
treason, though committed out of the realm, and would enable them to be 
dealt with, provision for which did not exist if I-iord Coke is right in his 
appreciation of and if the opinions of the judges were right as late as 
Philip and Mary. ^ 

Mr. Justice Avory — That is what I was putting to you, that the only 
object of the Act of 35 Henry VIII. is, as tlie words say, Forasmuch 
as some doubts and questions have been moved, that certain kinds 

treasons’’ can be tried L^re. It was for the purj)ose of making 
those, if I may adopt the phrase you used, eccentric forms of treasons 
which you have just been referring to. 

Mr. S 1 T 1 .UVAN — When committed out of the realm. 

Mr. Justice Avory — For the purpose of making tl cm triable. Does 
not that enactment assume that that which had always been triable at 
comdion law was already triable, 

Mr. Sullivan — The recital of the statute, I submit, shows that the 
cases could not have l>eeri tried, bf*^aus© the recitals show it ; It deals with 
all matters declared to be treason, 

Mr. Justice Avory — It Iwgins by saying that “ Doubts and questions 
“ have been ino\ed, that certain kinds of treasons, misprisions, and con- 
cealments of treasons done, j>erpetrated , or committed out of the King*s 
“ Majet^ty’s rf of Phigland,” might by the common law be inquired 
into within the realm ; that is the only doubt that has arisen. I should 
rather assume that when no doubt has ever arisen what was known to be 
treason by the codimon law was already triable. 

Mr. Sullivan — '' That all manner of offences being already made and 
** declared ” 

Mr. Justice Avprt — I think you must begin earlier.* 

Mr. Sullivan — Forasmuch ae fwme doubts and questions have been 
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moT64, that oertaiti kinclfl of troa^oim, mitapriBioiSii, and xx)iio6«dmoiit» of 
'^troaacms done, perpetrated, or committed out of the 
ooxnmok lawe of this realm cannot be inquired of, heard, ana detemined 
** within thin his sai^d realm of England/" 

Mr. JusTiOD Avoet — T hat ie onlj the certain kinde of treaaon there 
referred to. « 

Mr. SimiJVAK — ^Might 1 eubmit the certain kinds of txeaBOxui lo 
be found reading on, For a plain remedy order and declaratton therein 
“ to be had and made — ^that is with reference to those mattoe — be 
''it enacted by authority of this present Parliament, that all manner 
" of oftenoes, being already made and declared, or hereafter to be made 
" or declared any of the laws and statutiBS of this realm, to be treasons, 
" misprisioDS of treasons, or concealments of treasons, and done, per- 
" peti:Eted, or committed, or hereafter to be done, perpetrated, of oom- 
" mitted by any persons out of this realm of England, shall be from 
"henceforth inquired of, heard, andMetermined before the King’s justices ^ 
"of his Bench, for pleas to be holdda before hinweif." "niat shows 
it was all triable by the King’s Bench. 

Mr. JnsTiOB Avort — That only sweeps them all into that statute. 

. Mr. Sullivan — ^Yes, it does. 

The Lord CmEr JusrxcB — It is from that statute that the King’s 
Bench derives the authority for trying all treasons committed abroad. 

Mr. Sullivan — If such there be. 

The Lord Chisf Justicb — It is for that reason that this case is being 
tried here, 

Mr. Sullivan — If such there be ; anything that is trSason ; it creates 
no new treason ; it is mere procedure. The impoitanoe is that the 
necessity for the stiitute was that the King’s Bench, which was the repre- 
sentative of the common law, had no jurisdiction till it got the statute, so 
says Dytr, and if, therefore, you have no jurisdiction till you get a statute, 

I submit that that is conclusive that the offence did not exist at common 
law. ^ 

Mr. JusTicD HoRBinaB — Just follow the argument you put with the 
point that Mr. Justice Avory puts to you. Your argument is that it could 
not be treason outside the realm, because it was not triable the King’s 
Bench. That is as I understand your argument. Is that right! ^ 

Mr. SuLUVAN — At common law. 

Mr. Justicb HoRRmoa — ^That statute says eipresdy that there are 
treasons abroad which cannot be tried here, and which therefore the statute 
enacts shall be tried*here, and therefore if your aigument is correct there 
would be no treason abroad at that time, because the very ones they 
are dealing with here and saying are treasons are things wMch they say 
cannot be triable at law. 

Mr, Sullivan — At the time of 35 Henry VIIL I stated thene were a 
great number of treasons. 

Mr, JusTiOB HoBRmoB— If they could not be treasons when committed 
abroad because the King’s Bench could not try them the whole principle 
of the Act is wiong. * 

Mr. SuLUVAV — ^I did not say that, /or, as I stat^, the common law 
could have no knowledge of orimes that it could not Snyestigate, but the 
statute could create a crime in any ^art of the world* and the statute 
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miglii provide for this trial if it provides that anything already made and 
declared by any law or statute of this realm to be treason may be tried. 
It is not that the statute would not make it a treason because it could 
not be tried, but I suggest common law knew no treason that it, at all events, 
could not try. That is my argument which I submit to your lordships. 

importance of that with regard to the argument on the Act of 1746 
is that the proviso at the end is not a proviso as read by the Court in 
Tht King v. Lynch. 

Mr. Justice Hokrtdos — In Archbold, at the foot of that statute, it 
goes on as to the mode of trial of treasons committed without the realm 
before the passing of this statute, see 2 Hawkins, chapter 26, section 48» 
and they refer to Platt's case, 1 Leach, page 168. You seem to have 
Hawkins against you. ✓ 

Mr. SuLLivAJv — The last part of the statement on that page is in my 
favour. To enforce my argument as to the common law I will refer to 
the section relied upon by the Orown^n the Act of 1745 — Provided that 
nothing in this?^0^ contained sfiall be construed to extend to prevent 
any persons guilty of any of the said crimes, who shall not be tried 
** according to this Act, from being tried for high treason within this 
realm, according to the aforesaid act of the twenty-eighth year of King 
"Henry the Eighth.'’ 

Mr. Justice Horridob — Are you reading the statute of 6 and 6 
Edward? 

Mr. Sullivan — No, the Act of 18 George II. 

The Lord Jushcb — The 1745 Act. 

Mr. Sullivan — ^Yes, in the shorthand notes that is being cited. 

Mr. Justice Avort — Hiive you looked at Platfs case in 1 Leach? 

Mr. Sullivan — I have. I am going to refer to it. The King v. 
Platt was an application for habeas carpus. 

Mr. Justice Avort — That is quite consistent with good law being 
laid down. 

Mr. SuCiLivAN — The beet of law is consistent with habeas corpus. In 
that case it does not appear what the matter charged was. It was high 
treason. Now within the words of the statute of Edward that we are 
discussing the first section might be construed in term^ to extend to com- 
passing the King's death anywhere in the world, and the terms ai'c wide 
enough to cover it. All that I am arguing is that where the terms of 
the statute are not wide enough to cover it, it oould not be extended, and 
accordingly we do not know what the charge against Platt was except 
that it was high treason. The decision arose on warrant, and warrant 
only. 

Mr. Justice Avort — Listen to this passage from the report. " This 
" warrant therefore contains sufficient certainty to show that the high 
" treason which it charges the prisoner with having committed was, in fact, 
" committed out of the realm of England. It was the ancient opinion, 
" that the species of treason which consists, by 25 Edward III., chapter 2, 
" in adhering to the Kjng’s enemies, might be tried, before the statute 
"36 Henry VIII., chapter 2, within the kingdom, by the rules of the 
" common law, thpugh the aid* and comfort was affcfrded without the 
" realm." That* is a direct authority that that particular treason can be 
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tried within the lealm, although the add and comfdrt to tbo enemy is giiren 
without the realm. . 

Mr. SuUiiVAN — ^There are a number of cases in which it had been done 
in this sense when the offender is within the realm. That was the ease 
of The King v, Wheldon ; where the offender is within the realm, be may 
aid and comfort the enemy outside the realm, and be guilty of the <)|rence 
charged ; that is the opinion of Mr. Justice Finucane. • 

The Lord Chief Justicb — He may be within the realm, although 
giving the aid and comfort without the realm. 

Mr. Sullivan — ^Yes, the offence may be committed within the realm, 
he being there, the offender. 

The Lord Ghibf Jushcb — ^He may send information. 

Mr. SuLUVAN-iJHe may. 

Mr. Justice Avort — 'ITiat was PlaM^s case. 

Mr. Sullivan — Platt's case does not show what he is charged with 
at all. He waa charged with trcfison at Savannah. The question for 
decision in Platt's case Was, could iftie Court deal with him, and they 
held they could not, because they were not the Court to try him. They 
held they were not the Court under 35 Henry VIII., and therefor© 
application for habeas corpus should be made to the Court that oould try 
him; that contention did prevail, so that was the net decision of PlaM's 
case. 

Mr. Justice Avort — The decision was they refused the habeas corpus. 

Mr. Sullivan — They did ; they said they had no jurisdiction to enter 
into the matter at all ; they were not the right Court to have cognisance 
of the matter, because they were not the Court withiif 35 Henry VIII, 
Now, it is a most significant fact that, whatever observations you may find, 
you cannot find in any reported oases a prosecution under the statute in 
which the point is decided other than The King v. Lynch. The King v. 
Lynch proceeds on The King v. VoAighan expressly; your lordships are 
satisfied that that supposed view of the judgment disappears, and with 
the foundation the edifice goes too, ^ 

The Lord Chirf Justice — Supposing you put your pen through The 
King v. Lynch ^ assume that you are entitled to do that, at any rate, 
in this Court, which is a doubtful proposition, considering that we are a 
Comt of co-ordinate jurisdiction, but assuming you coifid get back tc’ 
the words of the statute, everything must turn upon the words of the 
statute. 

Mr. Sullivan — That is all I am arguing. 

The Lord CHidl^ Justice — The whole point is whether the word '‘else- 
where ” governs ''aid and comfort” or governs "adhering to the 
" King’s enemies.” 

Mr. Sullivan — I should not have kept your lordships for the length 
of time I have done were not it that I thought that there stood in my 
way of coming down to the words of the statute what appeared to be the 
authorities which required to be analysed as giving the words of the 
statute a meaning different to what they should ordinarily bear. That 
has been the point of my argument, and is my* apology for taking up so 
much time. • 

The Lord Chibf Justice — I do not think you have^oecupied too much 
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Suppoftmg you have dose what you set wut to dk>-*-this is what I 
htoau — jo% etui get baok to the statute, 

Mr, Stjuovijrr-I subxmt the words of the statute tfaemselvee, untess 
you are driven by authority to give them some different meaning, and I 
eobinit you are are reasonably plain and absolutely clear with 
regard to the offei^ charged, otherwise may 1 point out this, that if the 
words of the statute mean the charge that 1 have read out in this indict* 
ment, why is it that they are not set out as being the charge} Hie 
fact ihat the statute is not quoted, and the fact that something is alleged 
that is not in terms within the statute, is the foundation of my arguments 
that that which is alleged here, not being the wording of the statute, i8» 
in fact, a contortion of the statute. 

The Lord Cengr JusTicn^I follow. ^ 

Mr. SuLUVAj^ — The words are, “ If a man do levy war against our 
^'Lord the King in his realm, or be adherent to the Sing’s enemies in 
'^his realm giving them aid and ooffifort in the realm or elsewhere.” 
Have not the wordlf '%iii the realnf ” the same signiiicance in both oon- 
word ''or '' occurs before the words “ be adherent there 
is no suggestion of the word "or” before the words " giving aid and 
"comfort.” Levying war and adhering are two offences, not threo* 
The construotion sought to be placed on the statute by the Crown provid^ 
three offences out of these two clauses I have read, because a map may 
be charged with either being adherent to the King’s enemies in his realm, 
or on the construction of the statute contended for, charged with giving 
them aid and comfort in the realm or elsewhere. 

Mr, Justice tioRRiDOB — That does not necessaiily follow ; it may be 
that there are two«offenc5es; the first one, if a man do levy war against 
our Lord the King in his realm or elsewhere, and the second offence, the 
word "elsewhere ” governing both, adhering to the King’s enemies in his 
realm, giving them aid and comfort in his realm or elsewhere. 

Mr. SuLLtvAN — The statute has been in consideration for a very long 
time, and I ^ not aware that that construction of "elsewhere” applied 
to "within the realm” in regard to levying war has ever before been 
suggested in any case, 

Mr. JusTic® HoimiDOB — It may not be necessary to do it, but it does 
not follow that it makes three offences. 

liifr. Sullivan — I agree. My only apology for not at the moment 
answering your lordship’s observation is so far as I had been able 
to investigate the statute and read t, at the moment I do not remember 
having that opinion suggested to me before, or have P notioed it. 

Mr. Justice HoRRmoB — It •may be it only makes two, if you are 
correct, 'One levying war against the King in his realm, and the other by 
adhering to the King’s enemies in his realm or elsewhere. The definition 
of adhering is gi'dng them aid and comfort in the realm or elsewhere. 

Tie Loro Ohiep Jushcb — T he whole question really is whether you 
read the words " aiding and comforting ” as if they were in a bracket. 
If you do that, CJoke, Hale, Hawkins, and Fitzherbert are aU of them 
right ; if you do not do fliat then there is a considerable foundation for 
your argument that you must read the words " or elsewhere,” as if thw 
were the alternative' of giving aid and comfort within the realm. If 
you do read them* on the Mother hand, as laying down that the offence 
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ia adhering: to the King's enemies witiiin hie leaim or elseivhexe^ you giitf 
full zneamng to the words '‘gitring aid and comfort”^ as worde w&on 
are describing and manifesting the intent with which the statute is ttiere 
dealing. Giving aid and ooi^ort as manifesting the intent would apply 
both to adherence to the King's enemies within the lealm, to 
adherence to the King’s enemies without the realm. 

Mr. SniiLiVAN — I agree, if you deal with it oii the basis of being 
adherent to the King’s enemies in hie realm, and ttey were simply 
defined as being giving to them aid and comfort in the realm or elsewhere ; 
that is one construction, but it is a totally difierent construction ; we are 
not dealing with brackets. 

The Lord Ceobf Justiob — ^There is authority for saying we have no 
right to look at brnskete. We decided that in this Court, or at least 
expressed an opinion after hearing the authorities in this Court quite 
recently, and there is the authority of Lord Esher in the Court of Appeal 
for saying you must disregard brackets. 

Mr. Sullivan — ^The construction tnust be on ♦the* express terms of 
the statute as they stand. You do not attribute to a statute words that 
are repugnant unless you are driven to it; you do not attribute to a 
statute that it is tautological; you merely read it and give efteot to the 
statute as being couched in the necessary terms to expound its own 
meaning. If therefore you have to expound the statute by its own terms, 
I submit that it is clear from the Norman French that the giving them 
aid and comfort refers solely to the man, the person named in the prior 
part of the statute, and the person who at the date of the statute had to 
be within the realm, and therefore to be tried. Looking at the Norman 
French, according ♦to the grammatical construction, it *ls the person who 
shall be adherent, giving them aid and comfort, wherever they may be, 
adherent to the King^s enemies in his realm. 

The Lord CmBF Justtoe — The Norman French does not help you; 
it brings you back to the same point. I have looked at it, and it leaves you 
Just where you were. 

Mr. Sullivan — It is perfectly dear, I submit, on the grammatical 
construction, within his realm must be given effect to in that context 
there, and ‘*donnant” is not a description of the offence committed, 
it is only a description of the overt acts by which it may be proved. 

The Lord Chief Jubtioei — The difficulty which I always feel is that 
you are arguing it before us as if it was a case of first impression. We 
have to deal with it with the atithority of all these great authorities of the 
common law, who aJll say the law,, of treason is applicable outside liie 
King’s realm. 

Mr. Sullivan — I quite recognise it. 

The Lord Chief Justice! — So far as I know — I have no doubt you have 
had the opportunity of far greater search than I have been able to make — I 
know of no authority in any text-book in your favour. 

Mr. Sullivan — Nor do I. 

The Lord Chief Justice — It is a strong construction when we are 
dealing with authorities such as Coke, Hale, Han^kins, and Fitzherbert. 

Mr. Sullivan — What I aubmit is ^ matter of great importance is 
this, that a text-book is an excellent exposition of the' common law, when 
you require what was the common law received prior to tie law regulating 
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the affairs of mm and man at a distant datd> for that ig the eommon 
law, but teact-boojcs are no authority on the construction of a statute imiesi 
they are vouched *by Judicial decdaione that that construction is right. The 
statute is the primaiy expounder of its own meaning; the text-book is 
an excellent exposition of what was the received opinion of lawyers after 
thejgtatute. 

^ The Lord Chief Jushob — I do not want to interrupt you — I am afraid 
we have been doing so a good deal lately for the purpose of ducidating the 
point — ^but you must not take me as assenting to that proposition. I 
cannot myself assent to the position that when you find all the great 
authorities on the law of England for three or four oentunes stating that 
the law of England is laid down in a particular statute, and is so and so, 
that we shall pay no attention to those words, and disr^ard them, unless you 
can find something which shows that those opinions are entirely wrong. 
1 think we are bound to pay great attention to them myself. 

Mr. SuUiiVAN — I quite appreciate that view. What I wanted to 
convey was, if thec^ i^ithorities arF to be regarded, or if the terms of the 
statute are to be regarded, we have to go hack to the terms of the statute 
to get the construction, and if the proper construction of the statute is 
what I suggest, then it is the words of the statute you must pay attention 
to. I put it no more than that. 

The Lord Chief Justicb — I quit© agree with that. 

Mr. SuLLivAE — There are nine cases on this section that we have been 
discussing, I hope not at too great a lengthy and in every case the dis- 
tinction has been, if he could be said within the jurisdiction to aid the 
enemy without. • 

The Lord Chuuf Justice — May not the reason be that you do not get 
cases of treason or adhering to the enemy without the realm reported in 
our text-books, because when a person commits treason without the realm 
he takes care to stay there? 

Mr. Sullivan — Yes. 

The Lord Chief Justice — Unless you get them within the realm you 
cannot get fhem. 

Mr. Sullivan — I must apologise for occupying so long. 

Mr. Justice Horridge — ^You have not given us tht 2 Dyer yet. 

The Lord Chief Justice — We will have that to-morrow. 

Mr. Sullivan — I liave been applying for the 2 Dyer but I have not had 
it yet. 

The Lord Chief Justtcb — Any}iow we will deal with that to-morrow. 
Adjourned till to-morrow morning at 10.15 o'clock. 
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Third Day—Wednesdmy, 28th June. 1916. 

Mr. SuLUVAN — lords, I had ooDcluded my obsorvations when the 
Court rose. 

The Lord Chief Jdbtioxi — ^Tou were going to call attention to the case 
in the 2 Dyer. 

Mr. Sullivan — ^5es, but will your lordship allow one of my friends 
to go on? 

The Lord Cmiw Justicb — C ertainly. 

Mr. Moboan — May it please yodr lordships ; in this case I should like 
to add a few words. * • • 

The Lord Chief Jubhob — There is a difficulty about this; by the 
statute there are two counsel assigned ; if it is merely to call attention to 
that part of the argument which had already been dealt with by you, 
merely to the case in 2 Dyer we will hear Mr. Morgan as amicus curies in 
the matter, 

Mr. Sullivan — Might I suggest the true reading of the statute is 
really to provide for the defence of prisoners in certain trials, and one of 
them is a trial for treason. There are provisions in the ^tatute enabling 
counsel to be assigned to the defence of those charged for capital offences 
unable to defend themselves. Those who do defend thdinselves, I submit, 
are in no worse position by the statute in not taking the counsel assigned 
to them, in the sense of assigned counsel only, than one unable to 
assign his own counsel; he should not be in a worse position on the 
reading of the statute, and 1 would ask your lordships to adopt that view 
of the statute. • 

The Lord Chief Justice — Whatever the view may be as to that, it 
is unnecessary to determine it, because we will hear Mr. Morgan, reserv- 
ing that point, and treat him as amicus curios in tlie matter. 

Mr. Sullivan — I am very much indebted to your lordships. , 

Mr. Morgan — May it please your lordships, my learned friend, Mr. 
Sullivan, drew attention yesterday to the opinion of the judges recorded 
in 2 Dyer, 131b, i^ the 2 Philip and Mary. I submit the language of 
the charge in that case is most emphatic and does not admit of any 
ambiguity. It says, " No offence of treason committed out of the 
'' realm was triable here by the course of the common law.^* I submit 
that no lawyer at that time could possibly have come to any other con- 
clusion. I think your lordship put the question yesterday as to whether 
or not we held that adhering to the King’s enemy without the realm 
was not an offence at common law. I submit certainly until 
the statute of 36 Henry VIIL, and as ,we contend after it, 
it was not an offenoe at common law. The authorities on the point that 
an offence committed outside the King’s realm and dominions is nqt an 
offence at common law, and if it is an offen^ is not* triable here, are 
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oyerwhelming, and no loedie&val lawyer would come to other con« 
oliifiion. 

The Lord Chibif Justiob — ^You say they are overwhelming, but 
where are they? According to the statute of Henry YIIL, it seema to 
me plain that there were certain forms of treason which undoubtedly 
then existed, and which were offences of treason committed without the 
reSm; that is clear from the statute. 

Mr. Morgan — And triable here? 

The Lord Chihf Justice — No; there are two separate points. What ^ 
I am putting to you is that there were offences of treason committed 
without the realm; the statute of Henry YIIL says so. I have not the 
exact language before me, but it says there are some offences already 
declared and those which may be declared in the Juture. 

Mr. Morgan — ^B ut they must have been statutory offences declared 
by statute. 

The Lord Chief Justice — What i want to know is, have you con- 
sidered what thos6 art? ^ 

Mr. Morgan — Yes, I have ; one will be compassing the King’s death. 

The Lord Chief Justice — T hat is by statute? 

Mr. Morgan — Yes. 

The Lord Chief Justice — Under which statute is that? 

Mr, Morgan — The 26 Edward III., which contains no words 
of limitation about “ within tlie realm ” as regards the particular kind 
of treason. 

The Lord (Jhibf Justice — Wliat do you say would be the effect? 
According to that reading of the statute of 1351, the words within the 
** realm ” are not there to qualify in any way the eTffect of the words 
" compassing the King’s death.” Then do I understand your view to 
be that, notwithstanding that, the offence would be triable and punish- 
able if committed without the realm? 

Mr. Morgan — Would be or would not be? 

The Lord Chief Justice — Would be. 

Mr. Morgan — ^Before the 36 Henry VIII. ? 

The Lord Chief Justice — Yes. 

Mr. Morgan — No; certainly not. 

The Lord Chief Justice — Was the offence created? 

Mr. Morgan — That is open to argument. I think it may have been. 
Here were no words of limitation as regards within the realm ” in 
connection with the definition oi compassing, and therefore it was open 
to hold that Parliament had declared that as regards the offence of 
compassing the King’s death the treason might be committed out of the 
realm; but in the absence of that declaration I do not think the common 
law would h^'ve ever held that it was a crime. 

The Lord Chief Justice — I am not satisfied about that. 

Mr. Morgan — The authorities on that point, Stephen and Atch- 
bold, and the case of The King v. McLeod, are absolutely clear, that 
according to English common law aU crime is local. 

The Lord Chief Justicbi — The question is whether is not i|h 0 one 
exception ; murder Vas made an exception. ' 
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Mr* iilb»a^-^Tea, by ttatute ; but it wa* expresaly aiud mwdm 
wherever c<»niDittedi* 1 do not know« havmg regard to view of tii«d 
by jury taken by mediaval lawyer«» how they could have come to any 
other conclueioo. All offenoee by common law muat be laried by a jury 
of neighbours; that is the whole point of the venue. 

Ihe liORi) CHaw JOsric^t — You must not be imder the impresu^ 
speaking for myself, that that satisfies me, because I called att^mh' 
yesterday to the passage in Hale which is important upon the point to 
the contrary, 

Mr. Morgan — ^M ay I ask that passage f 

The Lord Chibf JneiiqB — ^My impression is it is page 169 of the 
first volume of Hale’s Pleas of the Crown. It is the reference to the case 
in the 5 Richard This is what Sir Matthew Hale says: But at 
^'common law he mi^t have been indicted in any county of England, 
'' and especially where the ofiender’s lands lie if he have any.” That 
is dealing with the trial of foref^ treason; that is adhering to the 
Sing’s^ enemy and also for compassilig the Kind’s Qeath without the 
kin^om. It begins : ” Touching the trial of high treason.” That is 
the passage 1 read yesterday. 

. Mr. Morgan — I think that authority is in the hands of my learned 
friends, the counsel for the Crown; I do not know what they make of 
the passage; it is in Norman French in Fitzherbert. 

The Lord Chief Justick — I wish to bring to your attention that there 
is very distinct authority in the plainest language to the contrary of 
what you were asserting. » 

Mr. Morgan — There seems very considerable doubt upon it. HawkinSf 
in his Pleas of tBe Crown, refers to it at page 306. 

Mr. JusTiOB Hobridgb — The AttOTney-General referred to it. 

Mr. Morgan — ^It is Hawkins’ Pleas of the Crown, volume 2, page 
306, chapter 25, section 48: ” It seems to have been a great doubt 
” before the making of the statute of 35 Henry VIII., chapter 2, in what 
” manner and in what place high treason done out of the lealm was to 
tried.” 

The Lord Chief Justice — It assumes the offence; the only question 
is how the offence was to be tried. 

Mr. Justice Avort — ^Would you go on with the passant ^ 

Mr, Morgan — It does not say adhering to the King’s enemies; com- 
passing would be high treason done out of the realm. 

Mr. Justice Hgrridgb — I understood you to say that the wordsjof 
the statute of Edward had made it clear that compassing the King’s 
death outside the realm was brought within the law of treason, because 
there were no words ” iir'the realm” following; but before that there 
was no power to tiy any treason. 

Mr. Morgan — -I said before the 36 Henry VIII. 

Mr, Justice Horridge — That is later still. 

Mr, Morgan — I said that by the statute of 25 Edward III. compassing 
might be held to be an offence anywhere; it does not say whether within 
or without the 

Mr. Justice Horridge — Therefore^' there was ho treason at thet 
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time, according to you, before the statute of Edwaitl III., oauuuitted 
outside the realm? 

Mr, Morgan — I very much doubt whether there was- 

Mr, Ju'STic® Horridgb — ^What the Lord Chief Justice pointed out was 
that that passage from Hawkins assumed that there are such things as 
^tresOSons committed outside the realm. 

Mr. Morgan — Certainly, it comes between the 25 Edward III. and 
the 36 Henry VIII. There may have been certain treasons which, 
though not triable owing to delects of jurisdiction, were none the lets 
treasons when committed out of the realm ; but it does not refer to adher- 
ing to the King's enemies; that must refer to compassing. It proceeds: 
For some seem to have holden, that it was triable only upon an appeal 
before the constable and marshal.” That is the whole of our case. 
All the cases quoted by Coke and Hale before 1536, with perhaps this 
one exception, were cases either of military sentence, as Hale puts it, in 
the High Court qf Parliament, as he says at volume 1, page 238 : ” I 
know no authority* on the question of treasons for other Sihntenoes 
** than the High Court of Parliament or the Constable and Marshal.” 
The only jurisdiction to be exercised over treasons done without the realm 
before the 36 Henry VIII. must have been either that jurisdiction ^ or 
the jurisdiction of the Admiralty. 

Mr. Justice Avorv — That is what some people thought. Read also 
what other people thought. 

Mr. Morgan — Others, that it might be tried upon an indictment, 
^'laying the odbnoe in any county where the King pleased.” I do not 
observe any authority for that. 

Mr. JusTiCB Avort — Except Hawkins is an authority. 

The Lord Chief Justice — ^And Lord Coke, the authority of the 
Institutes. 

Mr. Morgan — Coke, in tjie Institutes, does not give any authority 
except the single case tliat Hale refers to. Lord Coke's authorities for 
trial for adhering to the King's enemy without the realm are cases in 
Parliament which, as my learned friend pointed out yesterday, do not 
recite the word treason ” in the statute at all, ard they are not cases 
of t^ason : ” And others, that it was triable by way of indictment in 
“ that county only wherein the offender had lands.” I have not had 
time to look up the authority cited, and I do not know what it is : ” But 
** surely it cannot reasonably be doubted ” — ^then he quotes Dyer 131b, 
which is dead against him — ” but that it was triable^ some way or other; 
” for it cannot be imagined that an offence of such dangerous conse- 
** quenoe, and expressly within the purview of 26 Edward III., should 
** be wholly dispunishable, as it must have been, if it were no way 
triable.” That is simply an idle speculation. He throws up his 
hands and says he cannot understand how it could have been other- 
wise- 

The Lord Chief Justice — ^Hawkins was rather an authority. 

Mr. Morgan — ^That is a purely speculative passage. 

Mr. Justice AyoRT — It is not an uncommon way of expressing a 
judgment. 
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Mr. Moeoak — C an that gat avet the plain words of the statute f 

The Lobo Cbot Justiojb — Y ou can hardly say that the great masters 
of the common law in past times simply threw up their hands and specu- 
lated upon what was the law; they are laying down the law; at least 
they are stating what tliey, great exponents of the law, thought Was , 
the law in those days. 

Mr. Moman — C an that do away with the plain words of the statute? 
We are dealing with the construction of the statute. 

The Loan Chief Justice — I . agree that it cannot. 

Mr. Moboan — Nearly all these authorities are based upon Coke, regard- 
ing whom Stephen says that his authority on matters of legal history is 
ab^lutely worthless. He speaks of his extraordinarily disordered mind, 
and the way in which whenever he comes across two words which mean the 
same thing he thinks they mean different things, which is obviously what 
he has done with regard to this clause of the s^tute. 

Attention was drawn to the case in Leach of The King v. Platt. I 
admit that those words of obiter dictwrih there used ^oulU seem at first sight 
to tell against us. The words are — was the ancient custom” — I do 
not think any authorities are given^ — ^‘'that the species of treason which 
‘‘.consists by 25 Edward Hi., chapter 2, in adhering to the King^s enemies, 
“ might be tried, before the statute 35 Henry VIII., chapter 2, within the 
“kingdom, by the rules of the common law, though the aid and comfort 
“ was afforded without the realm, but that every other species of treason 
“committed out of the realm must be tried in the place where it was 
“ committed, or under the provisions of that Act of Parliament.” Well, 
all I can say is, in the first place, that passage is directly contradicted 
by the authority 4n 131b of Dyer. • 

Mr. Justice Avort — ^The case in Dyer is not a judgment delivered in 
open Court after argument ; it is an opinion expressed by some judges who 
met together at Serjeants’ Inn. 

Mr. Morgan — Quite so. I should have thought the opinion of the 
judges who met together in Serjeants’ Inn would outweigh, the opinion, 
for instance, of Sir Edward Coke writing in his library and quoting 
authorities which it is evident he had never read. 

Mr. Justice Avort — ^You are assuming two facts of which there is no 
proof, either that he wrote them in his library or that he did no^ know 
what he was talking about. 

Mr, Morgan — ^My learned friend, I think, proved that yesterday by 

t is quotation from the Rolls of Parliament which Coke cites and which do 
ot bear him out. t think that passage in The King v. Plcdt is capable of 
an interpretation which is not inconsistent either with Dyer or with the 
statute of the 35 Henry VIII. 

The Lord Chuf Jubucb — ^In the caee in Dyer what was being discussed 
was bow the case was to be tried, not whether the offence had been 
committed. 

Mr. Morgan — ^Y es. 

Mr. Justice Horridgb — ^The point for discussion there was whether or 
not the statute of Philip and Mary had repealed the provisions for trial 
under the statutes of Henry. That was the direct question for consideration. 

1 have not had the report before me till now. and 1 may be wrong with 
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i«gard to it. Ihat doeo not lay 4own what you read shortly to us — And 

seems that ijotwithstanding this^ the statute 36 Henry VIII. » chapter 
2, is in force, because no offence of treason committed out of the realm 
''was triable here by the course of Ihe cqinmon law, therefore this statute 
enlarges the power and authority of the trials of the realm in this point.” 
That is the passage you rely upon. It goes on — " But for treason committed 
foreign country, and triable in the British realm” — ^that is the 
]^ing*s Bench — " or in any county at the pleasure of the Sing, by statute 
S3 Henry VIII., chapter 23, it seems otherwise.” 

Mr. Morgan — ^Yes, since the statute ; that is my whole point. 

The Lord Chihf Justice — The statute of 33 Henry VIII.I 

Mr. Morgan — No, the statute of 36 Henry VIII. 

The Lord Chief Justice — No, it is 33 Heniy VIII., chapter 23, 
apparently. ^ 

Mr. Morgan — The point is, the authority is purely statutory. 

Mr. Justice Horridge — The real point they were discussing was whether 
the statute of Philip and Mary had rejjealed the provisions of 36 Henry 
VIII. ' • 

Mr- Morgan — ^Yes, but none the less the statement is perfectly clear 
and emphatic. 

The Lord Chibf Justice — The diflSculty is if you look for authority 
there seems none. The references are to Coke’s Institutes and to Hawkins* 
Pleas of the Crown, the two authorities to which we have been referring. 

Mr. Morgan — No, this opinion was delivered before Coke lived. It 
is in the reign of Philip and Mary. ITiese annotations are added by the 
author of the regorts. 

The Lord Cihef Justice — They are annotations with reference to it. 

Mr. Morgan — Yes, but one had no right to import them. 

The Lord CmBF Justice — The reason I was referring to it ie that, 
apart from that, I do not know what authority there is for the proposition. 

Mr. Morgan — ^What proposition ? 

The Lord Ciubp Justice — ^The one mentioned by the judges. 

Mr. Morgan — There is the whole authority of the doctrine of venue in 
the common law\ 

Mr. Justice HoRiaDGE — Tlie extraordinary thing is what was 
endeavoured to be deduced from that by Mr. Sullivai was if it could not 
be tried in this country it could not exist, and the other sense in which 
you are quoting it is, supposing the offence exists, you say it cannot be 
tried. 

Mr. Morgan — That is not the point I am addressing myself to. I 
am dealing with the point that it could be and was <atried before the 36 
Henry VIII. As to the point put by Hale, I say that this statement in 
Dyer, whatever it may say about the existence in the air, so to speak, of 
treason committed abroad, is quite emphatic as against Hale and Coke, 
that treason c^^rnmitted abroad could not be, and never had been, tried here 
by common law. Surely the passage is decisive on that. 

Now, may I turn to the passage in The Kmg v. Platt, and show how 
it supports my ar^ment, -although at first it appears to admit of quite a 
different construction? 'Ht was the ancient opinion that the species of 
** treason which consists by 26 Edward III., chapter 2, iq adhering to the 
** King's enemies, xni^t be tried before the statute 36 Henry VIII., ci^pter 
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2, withizi the kingdom by the rules of tikb common law» althoogb the mi 
and comfort was afPord<d without the realm/^ it does not say n^tiiout 
the King’s dominions; the Act of He^iiry VIll. does. The very title of the 
statute eays that. I do not knew whether you see my point, my lord, I 
am irjring to contend that the remarks in The King v. Platt are not in the 
Imt mconsistent with our position. What they say is this, that treason 
without the realm, not without the King’s dominions, may have been* tried 
before the statute of 35 Henry VIII., but they do not say that treason 
without the King’s dominions might have been tried here. My whole point 
is the common law extends all over the King’s dominions except where they 
wa^ imder their own local law, and therefore the cases that the Court 
may have had in mind are cases where the person within England adhered 
to the King's enemies, and gave them aid and comfort in some other 
portions of His Majvsty’s dominions. 

Mr. JuBTiCB Horridoe — I f it is right that the statute was declaratory 
of the common law, the statute gf Edward III. usee the word realm, and 
your contention must be, before the statute of Henry^VIII., treason com- 
mitted outside the realm, not the King’s dominions, 

Mr. MoEOAJsr — I am coming to that. The kind of case of adhering 
that be might have had in mind is where the person is within the realm, 
ex hgpothed it might be that he sends letters or intelligence or aid to 
some other portion of His Majesty’s dominions. The act may then be an 
act to be partly committed in this country and partly without this country* 
Nearly all the cases of adhering are cases of that character. Therefore I 
submit that that case bears out my contention. 

Mr. JuBTicB Hobbidqe — ^T hat is the answer Mr. Siilivan gave yester- 
day ; it is not turning on the difference between the il^ng’s dominions and 
the realm. ^ 

The Lord Chief Jubteob — T hat isi quite a different point, and it seemed 
a good distinction ; that was what Mr. Sullivan pointed out yesterday ; you 
may have adhering to the King’s enemy by giving aid and comfort without 
the realm, and, nevertheless, the adhering to the King’s enemy might be an 
act committed within the realm ; that may be quite correct.* 

Mr, JusTiOB Horridgsi — 1 am afraid 1 have not followed the other point 
you are trying to make — ^the distinction between the King’s dominions 
and the realm in the statute of Henry VIII. I tell you candidly I have not 
followed it, and I do not know now what it is. • 

Mr. Morgan — T he distinction is not of so much importance as the 
point made by my learned friend yesterday. 

The Lord Gh^ Justice — ^That we accepted yesterday as being a per- 
fectly sound distinction, 

Mr, Morgan — D oes not that contention dispose, or I will not say 
dispose of it, but harmonioe The King v. PlaU with the case of Dyer. 

The Lord Crkbf Justice — Speaking for myself, I think if all you 
had to meet was that sentence in the 1 L^h, The King v. PlaUy I do not 
think it is against you. 1 thought that Mr. Sullivan had established 
that on that scmtence. 

Mr. Morgan — Then I need not labour th%t point. 

Mr. Justice Horridg^— A ssume that to to so, you must assume as 
regards giving *'aid and comfort it existed before the statute outside the 
realm. 
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Mr. Mobqak-^I think that the main point there is, this means treason 
by adhering to the King’s enemies without the realm and without the 
dominions; the point is important because the statute of 26 Edward III., 
as things were then, could not before the 35 Henry Vlll. have supported 
.an indictment for treason outside the dominions; it could have supported 
an indietinent for treason within the realm, and it could have supported 
an indictment for treason within the dominions, but it could not have 
supported an indictment for compassing outside the dominions till the 36 
Henry VIlI. 

The Lobd Chibf Justice — That assumes the point. 

Mr. Mobqan — ^D oes it, my lord! 

The Loud Chief Justice — The question is, what is the meaning to be 
attributed to the words in the statute? 

Mr. Morgan — May I put it this way, is the point that we have to 
meet this, that by common law, before 36 Henry VIII. treason was an 
offence of such a character that, even though committed abroad without 
the dominions, quite independent of the statute 25 Edward III., it was 
an offence at common law? I will address myself to that point. 

The Lord Chi;bf Justice — As I understand the passage, particularly 
with reference to that passage in Hale and some others, it seems to have 
been regarded as a case of such exceptional gravity, and a crime of 
such exceptional gravity and magnitude, as to form an exception to the 
general rule of the English criminal law that all crime is local; that is 
the point. 

Mr. MoRGAN-^'-Quite. 

Mr. Justice Hcirridgb — I understood Mr. Sullivan yesterday to be 
giving a reason why it was not, from the fact that there could be no 
local venue of it. The statute of Henry VIII. and the case in Dyer both 
assume that the offence can exist although there is no venue for it. That 
would answer his argument as to the reason why these were not triable, 
because there was no venue; they both say where certain treasons exist 
as to which fl is very doubtful whether there is power to try — ^they 
recognise the existence of that in each case. 

Mr. Morgan — They do not eay they exist at oomihon law; I contend 
that all the authorities laid down emphatically that no offence at common 
law in \»he absence of statute can be committed abroad. I merely draw 
attention to a book like Archbold where be says, in speaking of a venue, 
at page 33, The natural jurisdiction of the Courts of common law is 
'^territorial, and no person can be tried for an offoace oommitted on 
" land abroad except under the authority of the statute.’’ Stephen 
says the same thing: " As a general rule, offences oommitted by British 
" subjects out of England are not punishable by the criminal law of 
" England.” The oriy exceptions to that were the jurisdiction of the 
constable and marshal, and the statutory exceptions. " All cases in 
which crimes committed abroad can now be tried in England are cases 
" in which statutory provisions have been made to that effect.” If 
you look at McLeod v. Ttle Attorney-General of New Sowth Wcdet^ it is 
there laid down most ^emphatically, that all crimes are local, and not a 
single exception is ma!de to that statement. 
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The Lobd CBim Jfusnm — ^That was a question as to the e^iteat ot 
the jurisdiction of the dominion or of the State. 

Mr* Morgan — ^The New South Wales Legislature had passed an 
Act making it bigamy for a New South Wales citiz^ to marry elsewhere^ 
being alre^y married in that State. 

The Lord Chief JtrsTiqB — There seems no doubt, you certainly need 
not labour the proposition before us, which we think is elementaiy and 
is quite clear , that the general law is that all crime is local. There is 
no doubt about that. There are certain exceptions created by statute, 
and the question is in this particular case whether treason was not an 
exception; but I would also remind you that whatever the view may 
be as to that, it still will not alter the interpretation of the words which 
we have to give to the statute of 1351, which is the point that we must 
always come to, although here we may get some light by investigating 
the common law before the statute came into existence, 

Mr. Morgan — Quite; I am addressing myself for* the moment to that 
question of common law jurisdiction. If one^as to confine oneself to 
the words of the statute, I submit you cannot get away from that. 1 
think it is not without significance that Coke,* in quoting the statute, 
•it is true, sets out the whole statute in detail in the exact words, but 
when he comes to comment on each particular head of treason, though 
he still quotes the Norman French, be deliberately leaves out the words 
within Kis realm in their first position. I think, to begin with, that 
is a quite indefensible thing to do in commenting upon a statute. 
There is a case of The King v, Wheldon, in which this point was raised. 
At page 11 he Reaves out altogether the first words, i* within the realm.'* 
My learned friend remarks if he leaves, them out, they are out, which 
is a very easy way of disposing of the passage. That is really all I 
have to say. I presume, after what your lordship said yesterday about 
The King v. Vaugham^ that we need not deal with the question of 
Admiralty jurisdiction for the reasons which your lordships gave. 

Then I only conclude by drawing your lordships' attention to a 
remark made by Mr. Justice Finuoane in The King v. Wheldon. It is 
quoted in The King v. Lynch, and it is in the 26 State Trials, at page 
293. In commenting on theee words, ** Be adherent to the^ King's 
** enemies in his realm,'* he makes this remark, The locality is annex^ 
to the person adhering, not to the enemy to whom he adhered. 
Accordingly, that is the correct interpretation, and, at any rate, the 
words must be uifflerstood to come to this, the defendant must have been 
within the realm, or the King's enemies must have been ; if it never was 
within the realm it seems to me to be quite impossible to bring the facts 
alleged in the indictment within the statute. That is our case. I thank 
you, my lord, for listening to me so patiently and giving me such 
indulgence. 

The Lord Chief Justice — Before you sit down, if you attribute 
importance to The King v. )iVheldon you must paake your point a little 
dearer to me. I have not followed your last point. 

Mr, MoRCfkN — I use it simply by way of illustration; it did not 
directly decide the point. I do net quot(^ that case as an authon^^^ 
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in fact, the other le^ed judge Bitting, aa I frankly admit, judging ij hia 
nemarkfi, was rather against me; I merely quoted Mr. Justice Finucane^s 
remarks, which are in the nature of obiter dictum^ as illustrating the point 
at issue that the words within the realm ” must be annexed to some- 
body; Jthey cannot be absolutely meaningless ; they occur in the first part of 
the clause, and presiimably govern the rest of the clause according to the 
ordinary ruleB olf construction. 

Ihe Lord Chief Justicos — ^Nobody suggests they are meaningless. 

Mr. Morgan — Then I shall leave it for the counsel for the Crown to 
Buggest what they do mean. 

Mr, JusTiOE Avort — This judgment may be important in Whtldm^ 
the judgment of Mr. Justice Chamberlain. ^ 

Mr. Morgan — Y es, although it is true on tli^ point, it may tell 
against me. 

Mr, JnsncE Avort — We are also bf opinion that the essence of the 
offence is adherizl{^ to«4^he King^s^ enemies, and it is immaterial where 
** they are. It is an offence not constituted by statute, but an offence at 
** common law, and the statute only says that no man shall be indicted 
but for treason, as there specified it is not created by the Act. And 
** indeed, if it were necessary, it does substantially appear, because two 
overt acts state that an open and public war is carried on by the French, 
** and that the prisoner was adhering to the persons exercising the Govern* 
ment of France. So that if it were necessary it is substantially charged 
** that he was adl^ring to the enemies without the realm.” 

Mr. Morgan — Quite; I am quite prepared to meet that. 

Mr. JnsTicn HosmuDOB — ^That part must be against you. 

Mr. Morgan — ^No, I contend it is not, but it is rather in my 
favour. 

The Lord Chief Justice — ^That is the way to deal with the point, 
but you must now prove that it- is so. 

Mr. Monq^ — Yes, I will try to do so. 

Mr. JusTiOB Avort — That was not written in the library. 

Mr. Morgan — No; but I contend that that passage is in my favour, 
while at the same time I freely admit it may be open to another con- 
struetiqp. May 1 draw attention to the language used by the learned 
judge: ** We are of opinion that the essence of the offence is adhering 
to the King’s enemies, and it is immaterial where they are,” that is 
the enemies; that is quite consistent with our view in this case, that 
the person was within the realm; he was charged ^th consulting in 
Ireland the State of France in case they should invade; he was within 
the realm and the enemies were without. That is the whole point. 

The Lord Chief Justice — ^The last words are important: ” So that 
” if it were necessary it is substantially charged that he was adhering 
” to the enemies without the realm.” 

Mr. Morgan — To the enemies without the realm, but he himself was 
within the realm. My .p<^Dt is that is the proper construction of the 
statute, that the defendants must be wiihin the realm at the time; that 
is obvious if the overUacts are within the realm. * 

The Lord Chief Justk^— Y es, • 

^ Mr. Morgan — And the defence was that the enemy was without the 
102 



Motion to Quash Indictment. 

realm. I think if that case is carrfuUj studied it will appear to 
sU{)port our position as regards the latter portion of tiiat passage i0 
which my attrotimi was drawn just now. Mr, Justice CSiambwlain goes 
on to say it is an offence not constituted by statute, but an offence at 
eommon law. As regards that point he does not say that it was an 
offence at common law to adhere to the King’s enemies if the defendant 
as well as the enemies were without the realm, and that is the whole of 
our position. It was no doubt always an offence at common law to 
adhere to the King’s enemies within the realm. The statute is abso- 
lutely declaratory on that point. The word adhering ” occurs in some 
of the old authorities before 1351; it was always an offence at common 
law to adhere to the King’s enemies within the realm, probably within 
the dominions, certainly within those dominions which were Ireland — 
they had the common law imported into them. That is quite a differen^t 
proposition to saying that the osmmon law took notice of offences com- 
mitted outside the King’s dominioDS(»altogether, 90 r cwen that they were 
offences at common law in the absence of statutory authority. 1 respect- 
fully submit that the considerations advanced yesterday by my learned 
friend, and those which, to the best of my poor ability, I have tried to 
advance this morning, are absolutely conclusive against this indictment. 

The Lord Cbow Jusncm— Do you remember one of the oases in which 
a peison was indicted and convict^ of treason without the realm, that is, 
in Ireland? 1 do not remember where it is, but 1 have seen it. 

The AxTORNiBr-GBNBRAL — 0*Rouke*s case and Perrot^s case. 

The Lord Chief Justiob — ^That is the case. 

Mr. Moboah — 1 have looked up the case, but it is very badly reported 
in the State Trials, and I have not been able to find any authority on 
adhering to the King’s enemies. The person, 1 believe, was diarged for 
compassing and not adhering to the King’s enemies within the realm. It 
has been held since Poyning’s Act, since Henry VIII., that Ireland was 
part of the realm. 

The Lord Chief Justicb — It depends on a different statute; it was 
held that was within the realm sinoe Poyning’s law. 

Mr. Moroan — If Perrat's case occurred, as I think it did, since 
Poyning’s law, Ireland was part of the realm ; if Perrot was chared with 
adhering to the King’s enemy it is not inconsistent with our argiment. 

The Attorket-Gbnbral — ^May it please your lordship. It must, I 
^nk, be long sinoe the great sages of the common law have been treated 
in such large nunffters with so much disrespect in any Court of justice in 
this country, and certainly the assault which my two learned friends have 
directed at these great masters of the common law was by no means, as 
it seems to me, the fruit of caprice ; it was necessary to the bold contention 
which they proposed to lay before your lordship ; it was necessary that 
they should discover one method or other of criticising all these great 
authorities, household names in the history of our jurisprudence, because, 
by a singular accident, all of them were imanimoudy opposed for a Icmg 
period of years to the omitentions which myUeam^ friends have been 
driven to put before your lordship in .this matter. ^ I do not think th^ 
my learnt friends will dispute tl^at they owed *the inception of tlais 
contention and many of the arguments which tfiey have sought^ts*^ 
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fiupport it, to advocate who made the «ame aubmiaaioDa in the oaae to 
which fdmr lordships’ attention has already been directed, King v, 
Lgntk^ I propose, if I may, to devote the few observations with wh^ 1 
shall think it neoessary to trouble your lordships, first to the law as I 
conceive it to have been at common law and brfore the statute of 
Edward III., and afterwards to the state of the law as that statute left the 
law, and then to consider shortly the effect of the statute of Henry VIII. 
upon the statute of Edward 111. ; and to inform your lordehips of some 
of the decisions which, contrary to the statement inadvertently made by my 
learned friend, Mr. Sullivan, have held that treason without the realm can 
be tried in this country. I may have imperfectly apprehended what my 
learned friend said, but I understood my learned friend to say yesterday 
that he knew of no case in which a person charged with treason without the 
realm had been made justiciable in this country. ^ think I shall be in a 
position to direct my learned friend’s attention, and also your lordships’ 
attention, to many such cases. 

The Lord CShie? Jusctcb — I did »ot understand Mr. Sullivan to contend 
^ that; 1 thought he said there were no oases which had in terms decided 
that these words in the statute 1351 were to be interpreted as they were 
being interpreted by the Crown in this indictment, that is, thr.t adherence 
to the King’s enemies without the realm was an offence. 

The ATTORNET-GBNBRAii — If that was all that my learned friend said 
I should not quarrel with it. It is quite true that if you take the long 
list of cases in which this matter has been considered there has been no 
advocate, so far (is 1 know, in the whole history of those cases who has 
ever been bold enough to put forward this contention as to the meaning 
of the statute, though decisions of the Courts have, as J will show your 
lordships, proceeded many times upon the opposite view ; in no case since 
the statute has that contention ever been put forward by any advocate. 

Mr. JusTTCfB Horridoe — Till the case of The King v. Lynch. 

The Attornet-Ghnbral — ’jPill the case of The King v. Lynch, If I 
may make an ^observation as to the common law it is necessary, as my 
learned friend pointed out, that it should be borne in mind in considering 
these matters that the statute of Edward III. has been repeatedly and 
authoritatively stated to be declaratory of the common law of this country. 
Now, is put in argument that the theory of the criminal law in thiB 
country is, and has always been, that crime is local in its character, and that 
conclusion is well founded ; but it has always, as I hope to satisfy your 
lordships, been either stated or assumed when these matters have been 
carefully considered that the offence of treason was ah exception to this 
general rule, and if one examines for a moment the conception upon which 
the law of treason depends, one sees at once the grounds upon which 
this inception has been admitted. The view taken by the law has always 
been that allegiance, that impalpable and almost indefinable idea which 
connects the subjects with the Sovereign, is carried by the subject 
wherever that subject goes and wherever the subject sojourns. It is 
a personal tie binding the subject to the Sovereign and providing certain 
le^ consequences wherever the subject goes, and a moment’s reflection 
will, I think, make ^;b clear when one is dealing with matters of the 
gravity that are ra^^ by the doctriiie of high treason that it must have 
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been ixapo«gib]6 tliat the oommon law of this ocmotry could have excluded 
the canc6ptlc»i that treason or acie of treason, whether oompasdzig or 
adherence, which were committed without the realm — aaid, a moment’s 
observation must make that plain when one is dealing with the affairs ot a 
coimtry, particularly of an insular Power, such as this country is. It is, I 
should have thought evident that, except in the case of actual invasion, 
traitorous acts, acts of treason, certainly acts of adherence to the Elng^s 
enemies, were far more likely in the ordinary course to be committed 
without the realm than within the realm; in other words, the King’s 
enemies in the more common and obvious cases of adherence, except in 
the cases of invasion, very rare as they are in history, are likely to be 
found not within the realm, but without the realm. It would ind^ have 
been strange if the common law of this country had permitted a subject of 
this country, bound to theSovereign by the personal tie of allegiance, to go 
to the country which for so many centuries was an enemy of this country, 
France, at the door of this realm adhering to the King’s enemies, and then 
concede that although the personal tie of allegiance h»d eubfeisted during the 
periods during which these acts of adherence were committed, yet in the 
view of the criminal law of this country no violation had taken place 
of the law of treason as that law was understood at the time. It would, 
I submit, have been inconceivable had such a doctrine ever been held. 
I will show your lordships in a moment that not only has no high 
authority ever said that this offence was not recognised as an offence at 
common law, but that the whole trend of authority is in the opposite 
direction. , 

Now, I come to make an observatiou upon the statute of Edward III., 
a statute as we hawe seen dedaratoiy of the common IW. My learned 
friends dealt with the statute of Edward III. , if they will allow me to say so, 
in a manner which was, I think, a little perfunctory, especially having regard 
to the elaboration of some other branches of their arguments. 'Oiey 
assumed rather than argued that the statute of Edward III. had the meaning 
which they attempted to put upon it. I submit, on the othsr hand, to 
your lordships that the views which have been unanimously held by the 
great writers upon our criminal law as to the effect of the statute of 
Edward III, are not only well founded, but they are the only views which 
can reasonably, if one considers the wording of the statute, be admjjited 
or accepted. 

Will your lordships be so good as to look at the words which your 
lordships recollect are at page 1031 of Arohbold? I ought perhaps to 
make this preliminary ftbservation, that in dealing with a statute so ancient 
as this, couched in language which is before your lordships, one does 
not always adopt all the same standards of grammatical construction 
which one applies to statutes of King George V. These are the words, 
“ If a man do levy war against our Lord the King in his realm or be 
''adherent to the Kiilg’s enemies in his realm, giving to them aid and 
'' comfort in the realm or elsewhere, and therefore be probably attainted 
" of open deed by the people of their condition.” Those are the 
material words. The submission which I make is that the views of those 
’*’^0 have always held that these words -contemplated and covered the 
offence of adherence without the realm are well-founded,* and, as I have 
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said^ are no% only reascmable, but are almost the necessary constructibn of 
the words, fiow, then, ought the words to be readt They ought, in the 
eabmisaion of the Crown, to be read exactly as if b^ore the word 
giving and after the word realm/' in the jhraae giving to them 
^d and comfort in the realm/' there were brs^ets, that those word% 
in other words, were in brackets, liet it be so read, If a man do levy 
'' war against our Lord the King in his realm or be a^erent to the King's 
demies in his realm (giving to them aid and comfort in the realm) or 
elsewhere." With submission, that is not only a probable constructioa, 
but it is by far the most reasonable oons^ction that can be put upon 
those words. Tou have here the use of the phrase, " be adherent to the 
King’s enemies in his realm,’’ and then the need is felt by the draughts- 
man, such is the suggestion I make, to givoOome explanation or some 
enlargement of the phrase which is being used, the phrase " be adherent 
" to the King’s enemies," and he int^rpcSates the phrase " giving to them 
" aid and comfcrt ii^.the realm/' making the words " or elsewhere" an 
addition to the phrase " be adherent to the King’s enemies in his realm." 

I have ventured to submit to your lordships that was not only a reasonable 
coDstniotion, it is really, if one construes the statute as a whole in the 
light of the general consideration which I venture to lay before your lord- 
ships on the common law before the statute, a necessary ccmstruction. 

The Lord Chief Justigb — Mr. Attorney, would you assent to this view 
of the construction, taking the words " or elsewhere," may they not 
govern both the adhering to the King’s enemies within the realm or 
elsewhere, an^ also giving to them aid and comfort in the realm or 
dsewhere ? • « 

The Attornet-Gbneral — There are two possible views; that is one 
of them, and the one I have indicated to your lordships is the other. The 
oonolusion which follows from either of those views has been variously 
supported, one or the other,, by various writers. 

The Lord Chiep Justice — It seems a little difficult to understand why 
one should limit giving aid and comfort to the King’s enemies in tlm 
realm. I do not know why it should not be equally an offence without the 
realm when in an island in all probability the King’s enemies will mostly 
be found without the realm. 

^ Mr. Justice Hobridob — That is what I was going to ask. Assuming 
that, " elsewhere " might govern both. 

The Attobket-Gbnbral — ^Your lordship suggested that yesterday. 

Mr. Justice Horbidob — 1 do not see why the statute should limit thel 
giving of aid and oomfort. in the realm when it may extend, according to 
your submission, to adhesion outside the realm. 

The Lord Chief Justice — That seems to me to get added force if one 
bears in unnd and recollect that the words " giving to thwi aid and 
" comfort ’’ are really a parenthesis, and describing what is meant by 
adhering to the King’s enemies. If you read it in that way it would 
seem to me that the words must necessarily govern both adherence and the 
descriptive words; you are dealing with the same offence. 

The Attobrst-Genebal — Quite. It may be from that point of view 

it covers the vhole phrase, induding the levying of war. 

The LoBD*CbiBr JufnoE— lliat is also possible. 
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The AimBimr-GiDnBRAL — do not mind which ol thoce viewa is taken. 

Hr. Jnsxtos Homtinon— The quotation from Ur. Justice Wilks merely 
leaves that out, and makes it govern the adherence. 

The ATToamsT-GimBBAL — ^Yes. As to the poeition in law which 

; followed upon the passing of the statute of Edward 111., it seems to me the 
pasBs^e quoted from Hawkins — apologue to mj kamed friend for 
mentioning such as authority — ^ very apposite. Ue says Un page 306, 
under Indictment,” It seems to have been a great doubt before the 
making of the statute of 35 Henry Till., chapter 2, in what manner and 
** in what place high treason done out of the i^m was to be tried. For 
** some seem to have holden that it was triable only upon an appeal before 
** the constable and marshal * others that it might be tried upon an indict- 
''ment, laying the offenc^in any county where the King pleased; .and 
others that it was triaMe by way of indictment in that county only 
''wherein the offender had lands; Amt surely it cannot reasonably be 
" doubted but that it was triable eome^way or oj|her.”» I think my 
learned friend called this the cry of despair, " for it cannot be imagined 
" that an offence of such dangerous consequence, and expressly within 
"purview of 25 Edward 111., should be wholly dispunishabk, as it mmrt 
" have been if it were no way triable.*' 

As 1 understand the significance of this passage, it is very great, 
because between the statute of Edward III. and the statute of Henry VIII. 
the learned author, who had been giving great attention to these matters, 
says that there were great doubts. But what did the doubts relate tol 
Did the doubts relate to the question whether high trea&on done out 
of Ihe realm was an offence? He does not enumerate th^t as among the 
many groimds of dou&ts he thinks it worth while to call attention to. Hie 
doubts were as to in what manner and detail high treason done out ol the 
realm was to be tried. He gives various views that had been held by 
various authorities. " For some seem to have holden that it was triable 
"only upon an appeal before the constable and marshal; others that it 
"might be tried upon an indictment, laying the offence in ahy county 
" where the King pleased ” — that is, leaving the King to choose the venue 
where the offender had lands. He states in weighty language his 
conclusion, "That it was triable some way or other; for it cannot be 
"imagined that an offence of such dangerous consequence, and expressly 
" within the purview of 25 Edward III., should be wholly dispunishable.” 
So that the high authority of Hawkins says again, in the plainest possible 
.way, in this statement, ^which is not in the least an answer, but a positive 
condiusion, that high treason done out of the realm is expressly within 
the purview of 26 IMw&rd III. 

The Lord Cuibf Jttsticb — Is there any authority of which you have 
comisance which says that if high treason is committed without the 
realm it is not an offence at common law? 

The ATTORinrr-GiiNiiRAL — ^No, and I may boldly say there is none. 

The Lom Chief Justice — ^I know of none. Even in the case in 2 
Dyer, to which referenqe is made, it was assumed that the doing of the 
; Wit is an offence. All that it does is to say it is not triable by the 
j course of the common law. ' 

The ATioRi!CBT-6BNsitA]:i — ^Yes. Hie empbasis is on the word 

triable ” in that connection. I will come to the case in Dyer later. 
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Mr. Jusncs Hobridcho — B efore jou leave that^ it may be ibe etatate 
does not deal with speoifio treason by adherence, there may be treaeon 
outside the particular one which wae an offence, alihough ^ere was no 
means of trying it ; be is not dealing with the particular caee of adherence 
there. 

• The Attornbt-Gbneral — ^T hat ie perfectly true. It might have been 
expected, 1 submit, that if in maJking this grave statement that the 
offence was expressly within the purview of 26 Edward III., he wanted to 
put forward the view that there was a distinction to be irawn betweeb i 
certain treasons under the Act, he would have done so. 

Mr. Justice HoRRiDaE — I think lhat is quite a fair comment. 

The Attornet-General — A nd such being the case, namely, that doubts 
had arisen in the language of Hawkins as to what the proper method of 
trying these admitted offences was, the statutc^f Henry VIII. was passed; 
and I may remind your lordships, as possibly an additional reason why 
that statute should have been thought necessary, that there had been a 
great increase in tll«> number «of constructive treasons in the reign cff 
King Henry VIII., all kinds of dynastic considerations intervened, and 
doubt was felt as to the proper method of dealing with them. That is at 
page 1032 of Archbold. The note is, “ Venue for treasons committed 
** abroad.'^ 

The Lord CShibp Justice — ^T he title is not in Archbold, but it is An 
** Act concerning the trial of treasons committed out of the King’s 
Majesty’s dominions.” 

Tbe ATTeRNBT-GBNEBAL — Yes, it is purely machinery. Forasmuch 
''as some doubts and questions have been moved, that certain kinds 
" of treasons, i&ieprisions, and concealments of treason done, perpetrated, 

" or committed out of the King’s Majesty’s realm of England cannot, 

' by the common laws of this realm be inquired of, heard, and deter- ^ 
' mined within this his said realm of England; for a plain remedy, ^ 
' order, and declaration therein to be had and made, be it enacted by 
' authority of this present Parliament that all manner of offenoes being 
' already made, declared, or hereafter to be made or declared, by any 
' of the laws and statutes of this realm, to be treasons, misprisions of 
' treasons, or concealments of treasons, and done, perpetrated, or oom- 
' emitted, or hereafter to be done, perpetrated, or committed, by any 
' person or persons out of this realm of England, shall be from henceforth 
' inquired of, heard, and determined before the King’s justices of his 
' Bench for pleas to be hoi den before himself, b^ go<^ and lawful men, 

' of the same shire where the said Bench shall sit and be kept, or else 
' before such commissioners and in suoh shire of the realm as shall be 
^ assigned by the King’s Majesty’s commission, and by good and lawful 
' men of the same shire, in like manner and form to all intents and 
' purposes as if any such treasons, misprisions of treasons, or concealments 
' of treasons had been done, perpetrated, and committed within the same 
'fihire where they shall be so inquired of, heard, and determined as is 
* aforesaid.” It is. worthy of nolioe, perhaps, that the form of the 
statute supports the view which, as I have said, all the great authorities 
over so long a period of time have taken, as to itS content and scope, 
because it purposes to bt a deoloration for the purpose of relieving doubts 
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as ta tiie preom m^od in which these crimes universally conceded to be 
triable aom^ow ought to be dealt with. 

The Low Ohxbf Jumon— -S o far aa one can follow from the reference 
to the cases cited yesterday and to-day the doubts that have arisen were 
all as to the mode of the trial and the venue. 

The AiTOROTT-GsiNBRa^ — Quite. 

The Loeo Ceubf Justiob — N o doubt, so far as I can follow, is any- 
where e;rpreiSBed as to the act being an offence, and an offence punishable 
lihcording to the law of England; the only question was, if you had got 
the person, where were you to try himt 

The ATTORNBor-Gainaiuii — I have given some attention to this matter, 
and I have had the assistance of my learned friends, who are both 
industrious and persevering in these matters, and I think 1 may say there 
is no past case that any or^ us know in the books in which any doubt 
whatever has been thrown upon the view that it was an offence ; 1 know of 
none, and I do not think my learnt friends are in a position to call 
attention to any, ? *- 

The Lord Chief Justiob — T he words in Dyer, the only words that 
are relied upon, seem to point just the other way. These are the words 
relied, upon, “ Because no offence of treason committed out of the realm 
was triable here by the course of the common law, therefore this statute 
“enlarges the power and authority of the trials of the realm in this 
“ point,’* It seems that it is an offence to commit treason without the 
redm, but it says the difficulty is, according to the course of common 
law, where is the offence to be tried. • 

The Attornbt-Genbral — T hat is the same view that JSawkins takes. 
It is worth noticing about the case in Dyer, the charge in question, as I 
understand the very short report, is contained in memorandum wldoh is 
net, I think, the conclusion of the judges, because the conclusion is given 
below. ITxe conclusion, I think, begins about seven lines from the 
bottom of the page, “ And for the cause above, the judges, Sir John 
“ Baker and Hare, Master of the Rolls, were assembled, and th^ thought 
“ as above, and by the words above, according to the order and coui«e 
“of the common law, it shall be intended that the trial shall be in the 
“ county where the indictment is ” — I rather think the earlier part is the 
case put before them, and the conclusion arrived at is set out in the test 
six lines. 

The Lord Chief Justiob — I t is not unimportant to observe how it 
jV^^ame before them. Ttere was the statute of 35 Henry VIII. , then came 
^he statute of 1 and 2 rhilip and Mary, and Philip and Mary having said 
la certain thing, “ that all trials hereafter to be had, awarded, or made 
I “ for any treason shall be had and used only according to the due order 
' “ and course of the common laws of this realm, and not otherwise,” had 
I that statute of Philip and Mary in any way rep^ed or modified the effect 
of 35 Heniy VIII. 

The ATroRNBT-GBNBRAL — ^That was the whole point. 

The Lord CteiDP Justtobi — ^T iiat was the whole point they were 
discussing} 

The ATTOROTT-GhNBRAL — Yes. * 

Mr. Justiob Avort — resolution was thsi; trial shcAild be in the 
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coxmty where the indictment was; that was the only resolution that was 
come to. 

The ATTOBiranr-GBNBRAL — ^That is quite true. I do not propose to 
say anything more about that now. It might be useful to call your 
lordships' attention to the various eaeeB — I think I can do it compendiously 
— ^me of them of considerable antiquity, some more recent, in which the 
view of the statute which I am endeavouring to press upon your lordships 
has been accepted and acted upon in one way or other. There was a 
ease of William de Weston, which is reported in 1 Richard H., Roll of 
Parliament, volume iii., pages 10 to 12. In that case it was found by 
Parliament, as recorded on the roll, that William, having undertaken to 
keep safely the Castle of Outkrewyk, in Flanders, without any duress or 
lack of victuals, wickedly delivered and surrendered it to the King’s 
enemies by his own default alone, against ^,11 right and reason^ and 
against his allegiance and undertaking. There is the resolution of Par- 
liament that he was sentenced to be drawn and hanged. 

Then there is tlje case of de Gomev/ys, who was sentenced for 

delivering up the Castle of Ardes. Now, it W6is held, a little strange to 
say, that as he was a gentleman, and had served Edward III., he was not a 
liege man of Richard II., he was only to be beheaded. Now the question 
arose, in reference to both those matters, whether the charge wag tre*ason. 
Both the acts, and they would have been acts of adherence in surrendering 
the castLes if they were treason at all, were committed in Flandersi. Now, 
Hale has considered his case in his Pleas of the Crown at pages 1 W and 
168, and in ^the second paragraph of 167 he says, If an Englishman 
'‘during war between the Kings of England and France be taken by the 
“French, and i;here swear fealty to the King of Ifranoe, if it be done 
“voluntarily, it is an adhering to the King's enemies; but if it be done 
“ for fear of hie life, and that he returns, as soon as he might, to the 
“ allegiance of the Crown of England, this is not an adherence to the 
“King’s enemies within this Act.” Then in the next paragraph, “If 
“a captain or other officer, that hath the custody of any of the King’s 
“ cjastlee or garrisons, shall treacherously, by combination with the King’s 
“enemies or by bribery or for reward, deliver them up, this is adherence 
“to the King’s enemies. This was the case of William Weston for 
“ delivering up the Castle of Qughtrewicke and John de Gomenys for 
“ ilelivering up the Castle of Ardes, in France, both which were impeached 
“ by the Commons, and had judgment of the Lords in Parliament, 
“ Rot. Par. 1 R. 2, p. 40, namely, William Weston to be drawn 
“ and hanged, but execution was respited.” ’Fben it gives Gomen/ys^^ 
judgment, and says, “The execution was respited,” Then the learned 
author adds this note, which is very much in point, “ And note, though 
“ the charge was treason, and possibly the proofs might probably amount to 
“ it, and Walsingham, svh anno, 1 R. 2, tell us it was done by treason ; 
“ yet the reason expressed in the judgment against Weston is only ” — ^then 
he puts it in Norman French, on the ground of surrender. 

Then it go^ on. “ The truth is if it were delivered up by bribery 
“ or treachery it might be treason, but if delivered up upon cowardice ot 
“ imprudence without any tre^hery, though it were an offence against the 
“ laws of war,^ and the p^rty sul^'ect to a sentence of death by martial law, 
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** BB it once happened in a oaee of the like natuze in tlie late times of 
trouble, yet it ia not treason by the common law, unless it was done 
by treachery.” The learned author took those two cases on the whole 
as conclusive that the matter was dealt with under the head of treason, 
and is of opinion that if it was delivered up not by cowardice but from 
treachery it might properly be dealt with as treason. ^ 

Mr. Justice HoaninaB — ^And that is, at the earlier portion of the 
passage, specially stated to be adhering to the King's enemies. 

V The ATTOENEr-GBNBRAL — I am indebted to your lordship; in terms 
I it is so stated. 1 have other cases^ but the most useful to refer to now 
is Lord Wentvforth^s case, a case reported in the 4 State Trials at 
page 314. In this case the indictment has been found, and is available 
for the purpose of consideration. The indictment charges and sets forth 
that Lord Wentworth, Edward Grimston, and Ralph Chamberlain were 
indicted jointly with other® for that occupying and exercising their 
aforesaid several offices at Calais u\ parts beyond the seas, on.>J20th 
December they traitorously were adhering, aiding, and somfl^ing, and 
procuring to Henry, King of the French* the pubfio enemy of t^ said 
King and Queen and of this realm of England, in order to traitorously 
deprive the said King and Queen from their possession of the said town of 
Calais and the castle of the same, and deliver the same into the hands 
and possession of the aaid Henry, now King of the French. As regards 
Lord Wentworth the indictment was removed into the House of Lords, 
where he was found not guilty. Grimston was tried before Commissioners, 
which, as your lordships will recollect, is another alternative method of 
trial, and found not guilty. Chamberlain was tried before the same 
Commission, found guilty, and executed. That was a^case of treason 
without the realm, in Calais. 

The Lord Chiep Justice — ^What was the date of that? 

The ATTORNBnr-GENERAL — 1558. 

Mr. Justice Horridob — That was when Calais was a portion of the 
King's dominions, but it was not within the realm. Calais was ceded in 
the time of Queen Mary. 

Mr. Sullivan — Calais was represented in Parliament as late as 
James 1. Parliament purported to legislate with regard to a place outside 
of the realm, up to the time of James I, 

The Lord Chief Justice — ^There was a conviction only in one cdtse, 
the case of Ralph Chamberlain. 

The Attoknbt-Genbral — ^Yes. 

The Lord Chief Justice — ^That could be explained, could it not, without 
praying in aid the doctrine required for this case. The conviction on 
that indictment may have been perfectly right because, if the offence was 
committed at Calais in the circumstances, it was not necessarily the 
special treason adhering to the King's enemies without the realm. 

The Attornbt-Genbral — It was not necessarily, but the facts, so far 
as they are set out, I should have thought rendered the conclusion a 
probable one that it was that part of the statute that was considered. 
ITiey were Aiding and comforting and procuring;" so the indictment 
^ys, "to JHenry, Kjng of the French . in order to traitorously 

deprive the aaid King and Queen from their^^ posseMon of the said 
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town of Calais/’ I observe from the full indictment that it does treat 
Calais in that oa^ as pa^ of the King’s dominions ; but there are so many 
other authorities in which it does not arise that I will not trouble your 
lordships further with that case. 

The Lord Chikp Justice — It is not worth pursuing. 

* The ATTmNBT-GENBRAL — No. Your lordship a^ed some questions 
about some cases which dealt with the case of Ireland. My learned 
friend, Mr. Sullivan, informed your lordship of the case of O^EurkCy which 
was tried in 1591, reported in 4 State Trials at page 708. The indioh-^ 
ment chargee O^Rurke ‘‘ as a false traitor against the Lady Elizabeth, Queen 
‘'of England, France, and Ireland, at Dromhere, in the realm the said 
“ Lady, the Queen of Ireland, in parts beyond the sea, traitorously oon- 
“ spired and compassed the death of the Queen,” and then it sets out 
various overt acts and charges, “ adherence/^ the Queen’s enemies in 
“ the realm of Ireland in parts beyond the seas.” Then in another part 
it ohld-gtsfk^* That the Bi^op of Rdine and Philip, King of Spain, had 
“prepared a gi%at amy hostilely to invade this realm of England,” and 
that “ O’Rurke traitorously received, fed, and oomforted, and aided 
“ very many of the aforesaid Spaniards, enemies of our aaid Lady the 
“ Queen, arriving in certain ships in the said realm of Ireland.” In the 
third place it charged “ That O’Rurke, in the realm of Ireland in parts 
“ beyond the seas, traitorously aided and comforted certain rebels and 
“ traitors of the realm of Ireland.” The other counts in the indictment I 
do not think are very material to the matters under consideration here. 
There the judgment of the Court was that he had been guilty of treason. 

Mr. Justice Horridgh — ^Did not the indictment lay the act done ir 
Ireland as bein^ in the realm of the Queen? 

The Attornbt-Gbnhral — It was charged aa being outside the realm 
of England ; it was charged ae being within the realm of Ireland. 

Mr. Justice Horbjdgb — It says. “ Our Lady the Queen.” 

The Attornht-Genbral — “ L^dy the Queen of Ireland”; but it was 
treated as* being outside tlio realm of England. Then, my lords, the 
next is Perrofs case, tried in 1592, reported in 4 State Trials at page 708, 
In that case we also have the indictment. The indictment charged 
“ That Perrot, late Deputy of the Lady the Queen, in her realm of Ireland 
“ i« parts beyond seas, as a false traitor against the Queen at Dublin, in 
“ the said realm of the said Lady the Queen of Ireland, compiossed the 
“ Queen’s death, and to bring about the overthrow of the Commonwealth 
“of the realms of England and Ireland,” and “That the Pope and the 
“ King of Spain had prepared ar: army to invade* the realm of England, 
“ and that Perrot, in the realm of Ireland, wrote traitorous letters inciting 
“the King of Spain to perform his malicious purpose.” That was 
similarly dealt with. Those cases are open to the comment which Mr, 
Justice Horridge has made. 

The LoRii Chief Justice — ^What is your reference to those cases in 
1591 and. 1592 ; is it Hargreaves? 

The ATTOBNBY-GENmAL — I think it is Hargreaves. 

Then, my lords, the next oa^ I ask attention to is that of Lords 
Middleton and Cm%tlemadne, John Stafford, and Others, tried in the year 
1696. In that case wediave the indictment. That is a very clear case. 
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It cibarges that they were indicted as fake traitora, for ** That they* 
/'imhout tbk realm of England, in France, in parts beyond sea, 
^‘traitorously adhered to the Kingk enemies in the same war, and 
“ traitorously assembled and united themselves to and amongst the said 
“enemies carrying on war against the King, and comforted, aided, and 
“ supported the said enemies contrary to their allegianoe/’ Most of^the 
, persons indicted were outlawed, including Stafford. He subsequently 
surrendered, and pleaded in bar some technical point and produced letters 
of pardon, but that does not affect the ease. It was a clear case of a 
charge of adhering to the King’s enemies without the realm, ‘in France. It 
was a charge of treason, and there was a conviction. 

The Lobd Cm£}F Justice — Where is that reported? 

The Attoknbt-Genbral — ^It is not reported. 

The Lord Chiep JusTic^St — You have only got the indictment? 

The ATTORNEfT-GENERAL — I have the indictment from the Eecords. 

Mr. Justice Horbidob — ^Do you know by whom it was 

Mn Sullivan — They did not oome* within ti^ realm to stand their 
trial, and that is why they were outlawed, as your lordships might presume. 

The Lord Ghiep Justice — It looks rather like it. 

. The Attornet-Genbral — That, again, throws a light on the question 
of whether they committed an offence. 

The Lord Ghiep Justice — Yes, the point is whether it was an offence. 

Mr.* Justice Avort — How could they be outlawed unless they had 
^ committed an offence? 

Mr. Sullivan — That is not the point. My lord, Mr. Justice Horridgp 
/asked where the trial took place, and what happened at the trial. .1 
was answering him that there was no trial because they ’^id not appear to 
stand their trial. 

Mr. Justice Horridge — ^Ttiat was in answer to me, but you have not 
given an answer to my brother Avory. You have not answered whether 
or not that does not involve a crime. 

Mr. Sullivan — Of course, they purported to be outlawed •for a crime, 
but what 1 am pointing out is that there was no trial. 

The Lord Ghiep Justice — ^You can say it is not to be taken as a 
judgment, because they were not heard. 

Mr. Sullivan — That is all. • 

The Lord Ghiep Justice — They did not come here and submit them- 
selves to the jurisdiction? 

Mr. Sullivaij — 

The Lorb Gbiep Justice — Still it shows that there was a conviction, 

Mr. Justice Horridgb — And it shows what the view of the law then 
was in 1696. 

The Attornet-Genwral — Then, my lord, the next case I desire to call 
attention to is the Duke of Wharton's case in 1729. 

The Lord Ghiep Justice — Is that the Spanish case? 

The ATTORNHr-GENERAir— Tes, my lord, in Spain. In that case, too, 
we ^ve the indictment. The indiftment charged “That a war was 
“being carried on between Philip and George 1., the former being an^ 
“enemy of the said King,’’ and “ TJi© Duke of Whafton adhered to the'^ 
“ King’s enemies in foreign parts, a^d beyond ^he sea without this realm 
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of Great Britaim to irit, m the realm of Spain, alle^g aa an aot 
** that he joined united himself to the army of Philip, prosecuting &e 
'"war against Ki^ George and attacking Gibraltar,** Your lordsnipe 
will notice in this case that both the overt act and the enemies we^ 
without the realm. In this case also the sentence was one of outlawry, 
and here, again, the Duke of Wharton did not enter an appearance. 

*I have the indictment here if I might read two passages from it. It 
charges that Philip, Duke of Wharton, late of Westminster, in the 
''county of Middlesex, being a subj^t of the said Lord the late Sing, ^ 
" well knowing the premises, not havings the fear of God in hia heart, nor 
' ‘ pondering duty of his allegiance, but moved and seduced by 
"instigation of the devil as a false traitor against the said Lord, the 
" late King, his Sovereign, true natural and undoubted Lord, utterly 
" withdrawing the hearty love and due obedience, fidelity, and allegiance 
"which true and faithful subjects of the said the late King, were of 
" righi:. hound to bear towards the said Lord, the late King, on the first 
"day of Sait/, ill: the thirteenth year of the reipi of the said Lord, the 
"late King, and at Aivers other days and times, as well before as 
‘ ' afterwards, in foreign parts and beyond sea without his realm of Great 
"Britain, to wit, in the realm of Spain, by force of arms, &c., falsely, 

" maliciously, knowingly, devilishly and treasonably was adhereht, 

" aiding, and assistant to the same Philip, King of Spain.** Then n^r 
the end of the indictment there come the following words: — " At which 
" same Wednesday next after the Quinzaine of Easter, before the said 
" Lord the King, that now is at Westminster, the Sheriff of the county of 
" Middlesex aforesaid, returned the aforesaid writ of causing to put in 
"exigent to him* directed thus endorsed — By virtue of this writ to me 
" directed at my county (Court) of Middlesex, holden for the county of 
" Middlesex aforesaid, at the parish of St. Andrewes Holbome, in that 
" county aforesaid, on Tliursday, to wit, the twelfth day of December, 

" in the same year, within written, the within named Philip, Duke of 
" Wharton, was first put in exigent, and did not appear.** So that under 
the King’s Vrit pursuant to the statute the trial was ordered at the 
Court as specified in the way I have just read. 

The Lord Cbgeef Justtc?® — ^H e did not appear. 

The Aitornkt-Gbotiul — He did not appear, and was thereupon 
outlawed. 

The Lord Cbibf Justice — ^That seems to have happened in many of 
these cases. 

The ^ATTOiomr-GsRBRAL — ^Tes, naturally, unless they happen to be 
caught h^e. 

The Lord Chief Justtc?b — ^Do you notice in that case whether the 
overt acts were without the realm? 

The Attornst-Gbneraii — Y es, I think they were all. I will ask one 
of my learned friends to look it up. 

L(»iD Chief Justice — ^Tbe conviction would have been quite good 
if there was only one overt act within the realm. 

The ArroRNET-GEEARAL — ^Yes, t think all tbs ov^ acts and all tbe 
enemies were without the realm^ 

The Lord CsiBr JnsniqQ — ^Perl^aHi Mr. Bodkin wiU look and teU us. 
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The ArrroBiimr-Owmai — joiir lordahip pte^m. I am told that 
all the aets were outade the realm^ ae my recolfeotion wee, and that they 
were all concerned with a projected atta<^ on Gibraltar. v 

The Lord CSmBr Justice — ^AU the acte done by Philip, Duke of 
Wharton, were done without the realm. 

The ATTORNar-OENMUL — ^Yes. ^ 

Then, my lords, the next case is one of some interest and importanoe, 
the case of William CundelL The only report I have of that case is in 
'4 Newgate Calendar. We have the indictment, but there is a report. 
William Cundell was indicted for adhering to the King’s enemies in the 
Isle of France, and, as I have said, the Crown has a record of the base 
and a copy of the indictment. 

Mr. Justice Hobridob — What is the datel 

The ATTOBKsr^GBKBRAL — 1812. It is reported in volume iv,, 
Newgate Calendar, at page dG. I will read the ^ort facts. In 1808 
'a number of British sailors and mariners were confined as jm^pBsrs of 
* war in the Isle of France. The prison being much clhwded, was 
' greatly incommoded with dirt and vermin, and tnere being no way of 
' escaping from such inconvenience but that of desertion, every art was 
‘ practised by their keepers to induce the unhappy prisoners to enter 
^ the French service. Fifty men, among whom were Cundell and Smith, 

' had not virtue enough to resist the temptations on one hand, and the 
' hope of escaping from distress and filth on the other. They forgot 
^ their country and allegiance, and put on the enemy’s uniform, acting 
^ as se^ritinels over those who were so recently their ()pmpanions in 
‘captivity. Tliese traitors continued to do duty with the French until 
‘ the surrender of th;^ island to the British forces, when Candell and Smith 
‘ with ten others positively refused to accompany the enemy, and threw 
‘ themselves upon the mercy of their country, having immediately 
‘ surrendered to the English, while the thirty-eight others marched off to 
‘ old France. These culprits were now transmitted to England, and a 
‘ special commission was issued for their trial, which took pl^ce at the 
‘ Surrey Court-house, February 6th, 1812. Cundell, Smith, and five 
‘ others were found guilty of adhering to His Majesty’s enemies, when the 
‘ Attorney-General stated that he thought the ends of justice obtained, 
'and tluit he would not press the conviction of the remaining five, ybo 
were discharged, not for any want of proof of their guilt, but through 
'the clemency of the Government.” 

Then there is the speech of the Attorney-General, which I do not think 
I need read. The Lord Chief Baron then proceeded to pass sentence, and 
there was sentence in the ordinary way, which your lordships are familiar 
with. Then — The prisoners were then reoonducted to their oells. Almost 
"every individual in Court was dissolved in tears during the melancholy 
"scene. On Monday morning, the 16th March, 1812, William Cundfell 
" and John Smith, pursuant to their sentence, were hxmg.” That is a 
very clear case. The indictment, as 1 have said, and the record show 
that the adherence to the King’s enemies was without the realm. There 
^as a formal trial, and in thdr pfesenoe they* were convicted, and 
executed. All the evert acts there were in. the Isle of France. 

Mr. JusTiOB Horbidob — I do not wow where the Isle ^f France was. 
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The ATroftinnr'*GsN£SUL~l think it was in Mauritius. 

Mr. JnsTicn HoRBinaB — And it was owned by France. 

Hie ATTOEsanr-GENERAL — ^Yes, a French colony. The war, of course, 
was between the French Government and ourselves. 

Mr. Justice Hobeidge — It' obviously was in their possession by the 
sta^ment of the facts. 

The Attorott-Geneiul — Q uite. 

The L(hid CShiep Justice — I t is given as an authority in Archbold, at ^ 
page 1060, not exactly on this point, but as an illustration of an overt act. 

The Attobijet-Genbiial — ^Y es. 

Mr. Justice Horridge — I do not see why it is not an authority. It is , 
given in fact on this point, because it says, The words of the Treason 
Act, 1351, are " or be adherent to the enemies of our Lord the King in 
“ ^ his realm, giving to thorn aid or comfort in the realm or elsewhere.’ The 
offence defined by these words is ^ adhering 'Co the King’s enemies within 
^ without, and declaring the same by some overt act.’ ” The 

three cases'' Viiich are jiearest ar^ Lord Middleton and Others^ The Duke 
of Wharton^ and G undell. 

The Attornet-General — Y es, those, it is submitted, are eiactly in 
point, and, of course, the earlier cases also. 

The Lord Chief Justice — The advaiitiige of C undell is that not only 
is it reported on the facts, so that one can see it in the Calendar, but also 
there was a trial. 

The Attornbt-General — Y es. 

The Lord^Chehf Justice — T he other cases are cases of outlawry. 

The Attorney-General — ^Yos. My lords, the fact that there are not 
a larger number of authorities in which the matter has been specially dealt 
with is, of course, due to the obvious consideration that if people have 
committed acts of this kind without the realm, they are not in the habit 
of returning to the realm if they can help it so long as the Power against 
which they conspire is ruling there. 

The LqpD Chiep Justice — Have you looked at all at paragraph 13 of 
the case of Mulcahy in the House of Lords? 

The Attornet-Genbhai. — I have sent for that particular volume. 

The Lord Chibf Jus'ncF. — What puzzles one is that Mr. Justice WiUes, 
in mving the opinion of the judges, certainly uses language which, if 
cor^tly reported in inverted commas, seems to be citing with approval 
the judgment in O^Brien^s case. 

The Attobnet-Genbral — Y our lordship means the passage in which 
he says it is treason if the man is adhering to the®King’s enemies in his 
realm or elsewhere? 

The Lord Cmsp Justice — Y<^'- The importance of it is that for the 
purpose of declaring the law he leaves out the words which have given 
rise to so much discussion here, “ giving them aid and comfort.” 

The Attori.^y-General — Y es, just as Lord Hale did. 

The Lord Chief Justice — I f that is right, it brings down to the year 
1868 the opinion of the judges of the King’s Bench delivered by Mr. 
Justice Willes to the Hbuse of Lords in answer to the summons, and that 
opinion waa appro vjed by the House Lords, Lord Cairns as Chancellor. 

The ATT6RNET-GENKRAn — Yes, 
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liOBD C^F JusTiOB — ^Althoiigh it wae not n^oeseary for the 
decision — ^Mr. Sullivan was quit© right in saying it is — ^it is a very 

high expresflion of judicial authority which we cannot brush aside as mere 
speculation. 

The Attorj^bt-Geijeral — My learned friend dwelt rather more on the 
fact that this view was chiter than on the fact that the case in Dyer Vas 
obiter. 

My lords, if I may I will now shortly direct attention to the dicta of 
some of the great authorities upon our common law. Some have already 
been mentionea. I will do it with as much economy of time as I can. 
In Coke's Third Institute, page 63, the enumeration of treason by the 
learned author contains the following dictum ; — '' The fourth is adhering 
''to the King's enemies within the realm or without, and declaring the 
" same by some overt act/’^ 

The Lord Chibf Justice — The reference given in Archbol d that 
passage is pages 10 and 11. ^ ^ 

The ATTORNHT-GEifERAL — I have the» book beMre me. " Adhering is 
''here explained, viz., in giving aid and comfort to the King's enemies 
*' within the realm or without; delivery or surrender of the King's castles 
“ or forts by the King’s captain thereof to the King's enemies within the 
“realm or without for reward, &c., is adhering to the King's enemies, 
“and consequently treason declared by this Act," 

Tlie Lord Chief Justicd— If it is not inconvenient to you, Mr. 
Attorney, would you refer us to Fitzherbert’s Abridgment I think it is 
5 Richard II. There is a report there of a trial which we hive not got. I 
interpose because we do not think it necessary to trouble you to read 
again what is said m Coke's Institute unless there are oftier passages you 
wish to refer to. We got it all before us yesterday. 

The Attorney-General — If your lordship pleases. 1 find it a little 
difficult to translate the report of the case, and for some reason which I 
need not trouble to state it was not found possible last night to get a 
translator, but I think I understand enough of it to 8h<#w tha^ there must 
have been some misapprehension in the mind of my learned friend in the 
account he gave your lordships of it. 

The Lord Chief Jubticb — I forgot what particular case it is cited in. 
It is cited in one of the passages read to us yesterday . 

Mr. JnsTXOB Horridgb — ^I think it is Hale. 

The Attorney-General — There is a reference in a side note in Hale at 
page 169. 

The Lord Chiep JfisncD — That is the particular passage to which atten- 
tion was called which I think is the strongest, and which says that at 
common law the offender might have been indicted in any coimty of 
England if he committed treason abroad. 

The Attornby-GeneraIj — ^Yes, I did not select it as among the number 
of authorities which I cited to the Court. 

The Lord Chief Justicb — ^It is rather difficult to understand. 

The Attorney-General — It i© difficult to understand. Not only that, 
hut the dictum in question which is ^quoted is a* dictum not proceeding 
from the Court, but from the repr^|ntativo of the Crown ; and without 
wishing to imderrate the authority oasuch a statement it did not seem to 
me to be of the same authority os a lecision of the judges. • 
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The Lord CHxnr Justios — ^No, except that the Depreeentative of the 
Crown, the Kin^e Attorney, who was arguing, treat^ it ae a matter 
beyond all question. 

The ATTORNBT-CrBKBItAL — He did. 

, The Lord Chdu* Justice — T hat was the only point. 

The Attornet^Genbral — T hat is quite true. 

The Lord Chubp Justices— -You read a few lines of it to us yesterday. 

The Attornrt-Geinibbal — ^Y es. I am reading from the translation, but 
I can refer your lordships to the passage. 

The Lord Chut JustncB—Ie it under Trial ” in Fitsherberti 

ITie Attobvet-Gbnbral — Y es. What he says is this, according to tbe 
translation we have had prepared, If a man be adherent to the King’s 
enemies in France his land is forfeitable and his adherence shall be tried 
“ where his land is, as has been oftentimes ddne in respect of the adherence 
"to^hrsp^jng’s enemies in Scotland.’*' 

The Lord Chirp Justice — ^Xhat is the passage I have before me. I 
follow the translation much better since you have read it to me in English, 
but I can make out that that is what it is. 

The ArroRWET-GBiraBAL — I rather understood my learned friend, Mr. 
Sullivan, who has evidently paid great attention and research to these 
matters, to suggest that this case 

Mr. SuLUVAN — I did not cite the case at all. By mistake I went to 
the Parliamentaiy Rules. It is given in Coke under “ Catalogue of Par- 
“ liamentary Sules/’ and I went to the Rules and forgot Fitzherbert. 

The Lord Chief Justice — It is a wrong reference. We did not under- 
stand about Cailibridge being without the realm. It seems clear now that 
this is the authority of the King’s Attorney. It is not a judgment. 

The Attornet-Gbnbral — N o, that is quite true. 

Mr. JusTiCB Horribgb — T hat was cited in support of the proposition 
that at common law the offender might have been indicted in any county 
of England, especially where hiie lands lie. 

The Attornet-Gbnbiral — Y es, Ibat is what the Attorney said for 
what it was worth. The case itself refers to the Cardinal of Home as far as 
I understand it. 

, The Lord Cmsp Justice — It seems to me to treat the law as beyond 
question. That is the point of it. 

The Attornbt-Genibral — Quite. 

Tbe Lord Chisf Justice — ^T here is a very learned argument to be 
found in one of these cases by Sir John CampbelP^hen he was Attorney- 
General of the Crown, in which he went through a number of authoritie® 
with reference to treason ; not the particular case we have before ua to-day 
about adhering to the King’s enezmes. You do find, and no doubt you 
will oontinue to find, particularly with the advantage the Attorney- 
General has in reference to the records and Crown documents, statements 
as to what happened which are of great use. 

The Attorhbt-Gbnbbal — Quite. 

The Lord Chibf^ Justice — Tl^e only other authority I know — ^you 
will give us any additional ones if iou think there are** any — is East’s Pleas 
of the Crown., There i 0 *»a short ryference to it there. 

The ATtimKET-GKraBAL — ^Yes. 
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The Lobd Chw JuraoB^The referenoe I have found ia in volume 1 at 
page 80. ** Englishmen living in a foreign country at the time of a rupture 
'*with us, and continuing there afterwards, are not on that account 
‘'adherents to the Kii^*8 enemies unless they voluntarily swear fealty to 
" them or actually assist them in the war ; or, at least, unless they refuse 
"to return home,'* and then it goes on to deal with something else.* He 
treats that as being an offence of adherence to the King’s enemies. 

The ATTORNET-GaNsniAL — Quite. At page 78 your lordships will find 
this passage — " In considering what shall be deemed an adherence to the 
" King’s enemies, much of what has been already said under the head of 
" levying war is equally applicable. Those other species of aid or comfort, 
"in the words of the statute, which, when given to a rebel within the 
"realm, would make the subject guilty of levying war; if given to an 
" enemy, whether within c'^^ithout the realm, will make the party guilty of 
" adhering to the King’s enemi^, though in the case of giving aid to 
"enemies within the realm a subject might, in some install'*, *Bfe^brought 
" within both branches of the Act.” » " T^ethst- within or without the 
"realm” is very positive language. 

The Lord Chief Justice — The only comment to be made upon that is 
this. I had noticed it, but I thought it did not advance us in the argument, 
because’ the aid may be given to the enemy without the realm, the actual 
adherence being within the realm. That is the point Mr. Sullivan made 
yesterday. It is possible. 

The Attornbt-Genbral — It is a possible construction. I should 
have thought when it spoke of aid and comfort being gifen to an enemy 
within or without the realm it was thinking of aid or comfort which 
makes up adhereribe. * 

The Lord Chief Justice — The passage to which I called attention, 
which follows uj)on that, eeems to make the meaning clear, and I think 
does give effect to your construction of those words. 

The Attorney-General — I think it does. 

The Lord Chief Justicsb — ^And he gives the instance : ♦supposing an 
Englishman abroad, when we go to w'ar with France, voluntarily swears 
fealty to the French King, tliat becomes adhering to the King’s enemies 
without the realm and is the offence of treason. There is no doubt the whole 
of the act is done outside the realm. 

The Attornbt-Gbnbral — Quite. 

The Lord Chief Justice — It makes it quite plain. 

The AttornbyjGenbral — The two passages taken together no 
doubt do. 

The Lord Chief Justice — I do not think there is anything in Foster’s 
Discourses of the Law of Treason on this point. I have looked at it 
with some care. 

The Attornbt-Genbral — No, I do not think thdt^ is. Now, my 
lords, there are one or two other references 1 might give to make the 
matter quite plain. The first is Alexander Luders on High Treason. 
At page 12 the learned author says ; #“ The meaning of the words ‘ to levy 
“ ' war against ,the King in his n^lm, to adhere to his enemies, and 
* assist them within the realm m elsewheje,' muH necessarily be the 
same in tihis Act that is in other Sonlemporary instruirs^nts or writings.” 
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Hbm at page 13 he says : It is reasonable to infer that the war for- 
** bidden to be levied within the realm was the same kind of war as 
might have befen levied without the realm, and that the enemies not 
** to be adhered to were such enemies as were capable of levying suoh 
** war, and of being assisted out of the realm as well as within ii/* 

Then another work of authority is Hclboume^s Headings, 1681, at 
pag<» 12 and 13* He is dealing with the various heads of treason, and 
he says: The fotirth part is to adhere to the King's enemies. Aiding 
the enemies within or without, is an aiding of those that come into the 
''land or of those who are without. Aiding is by sending them aid, as 
" of vfctualfl or of weapons and the like, by giving them counsel, or by 
" other way®, whereby they may receive strength or comfort from him." 

The Lord Chibp Justic® — ^Yes. The same observation applies to 
that a® to several of them. You may ai^, ,and comfort the King's 
enemies without the realm by an act which '^you do within the realm, 
and iTT'Tinfaru^^tn come within the proposition we are now discussing, you 
must get both th#t'ect of- adherence by the person and also the aid to the 
enemy without the realm, must you not? 

The Attornbt-Genbral — I think that is so. 

The Lord Chiep Justic® — That is the difficulty of some of these 
paseages. For example, sending a letter giving information to the 
enemy would be to aid the enemy without tho realm, but the act is done 
within the realm. 

The AttornrT'Genbrad — Yes. It may be that in some of these dicta 
the language nflght cover one or the other. 

1 think I have now referred your lordships to the authorities as far 
as they are known to me. My submission is that t£e doctrine of the 
common law has treated acts of adherence without the realm as being 
treason; that the meaning of the statute of King Edward III. is not 
ambiguous, but that it al^ treats adherence without the realm as fall- 
ing under one of the heads of treason ; that no controversy has ever been 
raised which •would tend to show — whether such an act, that is to say, 
adherence without the realm, was triable in this country or not — that 
it was not an offence; that it has never been contended in any text- 
book or in any Court of law from the time when the statute of King 
Edward III. was passed to the present day, as far as I am aware, with 
one possible exception, that whether triable or not, adherence without 
the realm was an offence, and the offence of treason ; that the statute of 
Henry VIII. which dealt with prt^oedure defined clearly the circum- 
stances under which such treason should be justiciable in this country ; 
and that the whole current of ’opinion amongst those who have been 
treated as authorities upon thetse matters is in one direction when they 
Donstrue the statute of King Edward III. and the common law before 
it; and whethe/ ,me takes the great authorities who have written upon 
the common law of England, or whether one takes the opinion of all the 
judges carrying on a long and most impressive weight of judicial and 
other opinion from the ekrliest times^till the year 1868, it is impossible 
to resist the concliisipn that an act iff adherence to the King's enemies 
without the realm was and iw justiciabll in the Courts of this country. 
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My lords, I have one obs^ation to make in oonclneion. I have 
indicate that the matter was much diaoussed in The King v. Lynch, 
The official report in the Law Beportfi hardly illuatratee the extent to 
which the matter was discussed, but it was presented with eome con- 
siderable weight of argument to the Court, and an answer not without 
elaboration was made by the then Attorney-General, and it was dealt with, 
or pronounced upon by the Court; and it is certainly a ciroumstanoo 
which ought to be borne in mind that the conviction itself in The King 
V. Lynch^ had this doctrine been well founded, would have been wrong. 
It is an extremely recent authority, establishing, as I have said, that 
the whole trend and weight of judicial and other authority has been in 
the same direction. 

The Lord Chief Jubtiob — ^The only difficulty is that in Lynch* $ case, 
notwithstanding that there was a learned and somewhat elaborate argument, 
the Court pronounced no jud^ent upon it, but proceeded to deal with the 
case as if the argument advanced behalf of the defence '^-’•ilirtbUnded, 
otherwise the summing up of the learned Chief^tdustioe^ and the convic- 
tion must have been wrong. 

The Attornbt-Genbral — I think one cannot resist the conclusion, 
when one notices in what a cavalier manner, if I may use the expression, 
the learned judge dealt with the argument, that it had not made a veiy 
deep impression upon his mind. We must draw that inference. The 
fact is that the conviction took place, and it could not have taken place 
had this contention been well founded. So that your lordships have the 
earliest authorities and the most recent authori^, and my submission 
to the Court is that this objection ie ill founded and caijnot be supported. 

Mr. Abtemds Jones — ^My lords, I do not propose to follow my learned 
friend over the authorities which have been quoted. I desire to deal 
first of all with the case of The Kin^ v. Lynch, which ie the only 
authority we have to get over as regards the wording of the statute. 
It is perfectly true, as your lordships have pointed out, that a judgment 
in The King v. Lynch was not delivered, but it is clear frola. the short- 
hand notes of the proceedings what the view was that the then Lord 
Chief Justice took. Hie view was that The King v. Vcrnghan was an 
authority which expressly overruled the view which was then put for- 
ward on behalf of Lynch. Why it was that the facts of The Kihg v. 
Yaughem were not gone into I do not know, but it is clear from the 
indictment in The King v. Yaughan that it lends no authority to the 
view which the Lord^Oiief Justice then took. The first count alleged 
acts committed within the jurisdiction of the Admiralty, and, I think, 
in the second count hostile acts were alleged within the dominion of the 
King. 

The Lord Chief Justice — We have already expressejl^our view upon 
that. You are quite justified in referring to it, and there has been no 
argument to the contrary. The King v, Yaugham is no authority against 
you. 

Mr, ARTBanrs Jones — If your lopship pleasefe. With regard to the 
ancient writers wlfich have b^n quoted,- 1 propose humbly to follow my 
learned friend, the Attomey-Generjfl, -subjectF only to ^is observation. 
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Hie question which your lordships have to determine is the c^mstmotion 
of the words of an Act of Parliament, and the primary duty in the con^ 
struction of a statute is to take the language of the statute itself , iwo- 
vided it is free from ambiguity. My submission is that if you look at 
the words of the statute no ambiguity can arise from them. I notice that 
you/ lordship was reading the words of the statute from Archbold— 
The Lord Chief Justice — No, I was not. I read them from the 
revised statutes with the Norman French on the other side. 

Mr. Abteimus Jones — I have looked at the actual statute itself, and 
I have something to say about that, because a good deal depends upon 
the grammatical construction of these words. I suggest that the punctua- 
tion marks and other things set out in Chitty and Archboid do not 
actually appear upon the document itself. 

The Lord Chief Justice — 1 have looked ^ a number of copies, repro- 
ductiOMvaA^is Act, in the revised ^catutes and elsewhere, containing 
Luder’s transiatilbn, and. I have foimd that the commas vary in almost 
every case; and apparently, according to Ihe interpretation that the 
author wished to give, he has inserted the commas. You can take up 
some authors and you will find the commas that make it so plain that 
you wonder that there can be any dispute about it; you can take up 
another which makes ‘‘ aiding and oomforting run on to the else- 
where without a comma. So I think we have to start with this, that 
commas have no place in the discussion before this Court. 

Mr. Artemus Jones — Might I supplement that by pointing out that 
Coke, who is treated with so much veneration, actually misspells the 
word. It is clea/, if he had taken the trouble to go to the statute itself, 
he would not have made that mistake. Might I refer your lordships to 
what is known as the Record Office version of the statute. Your lord- 
ships will remember that a Commission was appointed somewhere in the 
reign of George III. to get the stt^tutes together, and an official version was 
published inithe year 1810 , which sets out on one side the actual Norman- 
French words printed in the characters, with the contracted forms 
and abbreviations that were current at that time, and on the other side 
you have the translation. My submission to your lordships is that the 
oonstiuction which the learned Attorney-General seeks to put upon these 
words cannot be maintained, because that construction is repugnant to 
the express terms of the statute itself. That is my proposition. Tlie 
recital begins in these words : Whereas divers opinions have been before 
** this time in what case treason shall be said and in what not; Hie King 
at the request of his Lords and of the Commons hath made a declara- 
“ tion in the manner as hereinafter followeth : That is to say, when a 
man doth compass or imagine the death of our Lord the King, or of 
our Lady hi-S" ^^^]!ueen,'" and so on, or if a man do levy war against 
our Lord the King in his realm " — ^thoee are the words of limitation 
which must refer either to the enemy or to the person charged — ‘‘ or be 
adherent to the King’s enemies in\his realm ’’—exactly the same words 
of limitation which must apply either to the enemy, or to the person 
charged, and which*^ I suggest are^w^rds of limitation dining the limits 
within which tlv^ act of £dherence must be committed. Then it goes on : 
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Giving to th^m aid and comfort in realm or dinewhere/* It is 
a little difficult to understand how the Attorney-General can say that 
those words or elsewhere” should be in fact transferred from wWe 
they are put into another part, added to the pteoeding words. If 
the learned Attorney-General is right in his construction, Parliament 
could have meant nothing when it put in these words, ” in his realm.” 
Supposing you strike out the words in his realm ” in both offences, 
this is how the sentence would read; ” If a man do levy war against our 
Lord the King, or be adherent to the King’s enemies, giving to them 
aid and comfort in his realm or elsewhere.” Then the construction 
which the learned Attorney-General puts upon it would no doubt be 
sound, but he cannot put that construction forward, because Parliament 
must not be presumed to have meant nothing when it used these words 
of limitation. If I mt.:5:^borrow the language of the advocate who 
argued the case of The King^T:: Lynch ^ such a oonstructioi| tiffs gives 
the go-by altogether to these words pf limita^on. submit that Vrhat 
the statute of Edward 111. had in mind when it used these words, giving 
'' to them aid and comfort in the realm,” was the particular form which 
adhering to the King's enemies might assume, and against which th^^ 
were legislating. 

I submit to your lordships, with the greatest respect not only to the 
ancient writers but also to His Majesty’s judges, that in the construction 
of an Act of Parliament the supreme authority is the language of the Act 
itself, and the function of your lordships is simply to give to them, to 
quote the words of Chief Justice Jarvis, the elementary rule of inter- 
pretation, giving to ordinary and plain words their ^lain and ordinary 
meaning. If the wording of the statute admitted of any other meaning, 
I agree that the interpretation put forward by the learned Attorney- 
General might be upheld. 

There is one point, and that is with reference to the Indictment 
Act of last year. The Lord Chief Justice yesterday went to the heart of 
the whole controversy when he said the question was whether the words 
” or elsewhere” governed the words immediately preceding them, or 
governed the rest. 

The Lord Chief Justice — Or governed both. ^ 

Mr. Artbmus Jonbs — Or governed both. On the other hand, they 
may be purely descriptive wcwrds. If they are .words of description and 
not words of definition, then I submit the oonetruction put forward by 
the learned Attorney-General cannot be upheld. The view which the 
learned counsel took who framed this indictment ifi exactly the same view 
as that which I am putting before this Court. May I refer your lord- 
ships to section 3 of the Indictment Act of last year. 

Mr. JusTiqs Horridgb — Supposing it is, is he iF^gyeater authority 
than Hale or anybody else? How can it help us that somebody who 
framed the indictment before us took a particular view! 

Mr. Artricus Jonbs — I may be .wrong, but \ was imder the impression 
that I was disoussing the indictmont in this case. 

Mr. JusTic^* Horridob — How it helo us if the indictment covers 

the offence I We can draw the ihference as well .as the man who 
drew it. 
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Mr. Abtbmus JoKB0 — ^Ptit in that form I agree, but I think yeur lord- 
ship will see the point of my argument when I have developed it. 
Section 3 of the Indictment Act says ; Every indictment shall contain 
and shall be sufficient if it contains a statement of the specif offence 
'' or offences with which the accused person is charged, together with 
mxik particulars as may be necessary for giving reasonable infonna- 
'' tion as to the nature of the charge/' Under the rules, I think it is 
Rule 4, sub-section 3, “ The statement of offence shall describe the 
^'offence shortly in ordinary language, avoiding as far as possible the 
** use of technical terms, and without necessarily stating all the essential 
elements of the offence, and if the offence charged is one created by 
** statute, shall contain a reference to the section of the statute creating 
the offence." 

Now, If your lordships turn to the indi^ment here, the statement 
of the offence and the reference to the creating it is set out in a 

sentence 4Iich treason by adhering to the King's enemies elsewhere 
** than in the King’s realji, to wit, in the Empii'e of Germany, contrary 
''to the Treason Act, 1351." Then particulars follow, and in the par- 
ticulars the Crown allege that " On the said several days traitorously con- 
triving and intending to aid and assist the said enemies of our Lord 
" the King against our Lord the King and his subjects, did traitorously 
" adhere to and aid and comfort the said enemies," showing clearly that 
the learned counsel who framed this indictment treated those words, 
'' aiding and comforting,^' merely as words of description; and they appear 
in the particulaA imdcr the statute which says you must give particulars 
which may not give all the necessary ingredients of the offence, but shall 
at least give information as to the natiu*e of the offence. Tlie submission 
I make to the Court is that if the view of the Crown is that those words 
" aiding and comforting " are words of definition and not words of 
description, it was not the view of the learned counsel who framed 
the indictment, because he treats them as descriptive words and descrip- 
tive words aldtie. To go back to the statute once more, I have only put 
veiy shortly the point that I miike, namely, that the construction which 
the Crown ia putting upon these words is actually repugnant to the words 
of the statute itself. You must wipe out altogether those words “ within 
" his realm," which appear in both offences, before you can put this con- 
struction upon the statute ; and that being so I submit with deference 
to your lordships that the argument put forward on behalf of the 
defendant is a v^id and substantial one. 

[Their lordships conferred.] 


Jud^ent on Motion to Quash Indictment. 

The Lord CmEai* Justicjb — ^A subimssion has been mad© to the Court 
by the defence that this indictment smjuld be quaahed on the ground that 
it discloses no offence known to* thX English law. Another way of 
putting the fiame.propositiolSi is that the Court should rule, according to 
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the eantentjon ci the defence, that the Crown has failed to proYe an 
offence in law. The prisoner is charged with that species of treason 
which is known as adhering to the King’s enemies^ Ihe charge in the 
indictment is the offence of high treason by adhering to the King’s 
enemies elsewhere than in the King's realm, to wit, in the Empire of 
Germany, contrary to the Treason Act, 1351.” The argument adoanoed 
and supported by careful, well-reasoned, and able arguments ot Mr. 
Sullivan and those who supported his contention is to the ^ect that 
adherence to the King’s enemies without the realm is not an offence 
against the statute of Edward 111., that is to say, the statute of 1351. 
We have had the advantage of elaborate arguments, by no means too 
elaborate on behalf of the defence, and also on behalf of the Crown by the 
Attorney-General; and although this point has been discussed many times 
in the books, and decided, according to our view, in the most recent 
case of treason, Lynches yet it merits careful examination by* this 

Court. The argument is that this Court must construe ^e >wofds of the 
statute of 1351 and must pay no regard to comiSentary that may 
have been made by learned authors, however distinguished, when arriving 
at the meaning of the words. That we must interpret the worde of the 
stiitute is beyond question. That we should not be entitled to do violence 
to the words of the statute may, 1 think, also be assumed. 

But if the vrords of the etatuto are not clear, and if it be possible to 
construe the statute in two different ways, then the comments of great 
lawyers, masters of tlie common law, during the last three or four 
centuries, cannot be allowed to pass by this Court without the greatest 
regard and consideration. The words in question, in the statute 
25 Edward III. are these — ^jjaraphrasing them — ” It sliall be treaeon if 
” a man do levy war against our Iiord the King in his realm or be 
” adherent to the King’s enemies in his realm, giving to them aid and 
” comfort in the realm or elsewhere."' Tlie oontention is that those 
words ” or elsewhere ” govern only the words ” aid and comfort in the 
” realm,” and have no application to the word^ ' be adherent to the 
King’s enemies.” As the offence is of aUhering to the King’s 
enemies, if the words ” or elsewhere ” do not apply to the adhering, 
then the contention of the defence w^ould be right. If, on the other 
hand, the Crown’s contention is correct that those words ” or ekewiiere ” 
do govern the adhering to the King’s enemies, then it is plain that it is 
an offence to adhere io the King’s enemies by an act committed without 
the realm. In order^ to avoid ambiguity I would add also this, that to 
conjstitut© the offence for this purpose it is not sufficient to show that 
the aid and comfort has been given to enemies without the realm. The 
act of adherence which constitutes the charge also must have been com- 
mitted without the realm for this purpoise, becaTise the whole of this 
indictment is bsised upon the offence of adliering to tfiS^^King’s enemies 
without the realm. 

Now, I repeat what I said during the course of the argument, that 
we must construe these words of tMe statute, now some 660 years old, 
without reference to commas or ly-ackets, but merely looking to the 
lan^age. The history of the law of ^tfeasoi^ of this country is certainly 
of importance in considering the statute of 1351, It ill unnecessary at 
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tilia tiin&i and having regard to Ha authorities to which 1 shall call 
attmtioii in a ihom^t, to refer in great detail to the early law; but 1 
have no hesitation myself in stating that if a man adhere to the King’s 
enemies without Ihe realm he is committing the oftenoe of treason ; that 
be was committing the offence of treason at common law, notwithetand' 
ing that the offence was committed without the realm. We have beard 
considerable argument to establish that the common law of England never 
knew a crime which wae not committed within the territory of England, 
that is to say, in ancient times, of course; and it is said the common 
law of England still obtains except in so far as it has been altered by 
statute. There is some authority for the proposition which I have stated 
to which I mean to refer, which ie in Sir Matthew Hale’s Pleas of the 
Crown, vol. 1, page 169, in which he eays : Touching the trial of foreign 
treason, viz., adhering to the King’s enemies without the kingdom at 
** this day the statute of 35 Henry VIII.^%iih sufficiently provided for 
** it and jthis is the passage upon waioh I lay special stress: But 

at common l2W%e mig^t have bjpen indicted in any county of England, 
** and especially where the offender’s lands lie, if he have any.” 

The reference is given for that to a case in the fifth year of the reign 
of Richard II., which is to be found in Fitzherbert’s Abridgment, under 
the heading of Trial,” section 64. The substance of it — I am not 
quoting the exact words — is that the then King’s Attorney stated to tlie 
Court, and apparently, so far as one can judge from the report, without 
any contradiction by the Court, and, so far as I know, without any Con- 
tr^iction to b§ found in any book up to this very day, that that was 
the law, and it was adopted as the law by Sir Matthew Hale in the 
passage which I have read. I will make this observation with reference 
to the common law, that it is quite right to say — it might be said — ^tbat 
whatever may have been the oonunon law ought not to affect our decision 
in determining the interpretation of the statute. I will accept that and 
say we must construe the language of the statute even though that statute 
is declaratory of the common latv; but it is a matter not lightly to be 
passed by that the common law before the statute was, in my opinion, as 
I have stated it. It has been said more than once, certainly by Lord 
Blackburn and others, that this statute of 1351 was declaratory of the 
comnwn law. There ie no doubt that at that time there was great agita- 
tion amongst the subjects of the King because of the fear of the conse- 
quence of being charged with treason, which was a crime at that time so 
vague, or thought to be so vague, that thoe© who m^ght be charged with 
it were apprehensive of the consequences; and the result was that on 
petition to Parliament the stajrute then became law and received the 
assent of the King in the words to which I have referred. 

Now from year 1351 until the thirty-fifth year of the reign of 
H^ry VIII., uBSSe is little to assist us; but in the reign of Henry VHt 
a statute was passed which in my view is of importance in this connection. 
The statute is entitled An Acte conceminge the triall of Treai<ma 
Qomytted out of the King’s Majaties domynions.” It recites — ^a^in 
I am par^hrasing the languagcr— i%t doubts and questions had 
as to ’^e trial of treasons md misprisions of treasons committed ati^road. 
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It is wortlh notiag that the doubts had not arisen aa to whether the 
act, if ccnnmitted abroad^ would amount to treason, but only as to the 
tri^* Tbm the statute proceeds : Be it enacted by authority of this 
** preaent Parliament that all manner of offences being already made or 
declared or hereafter to be made or declared by any of the laws and 
'^atatutea of this realm to be treasons/’ then shall be tried by«1he 
** King’s Justices” — ^that is the King’s Bench, and also as an alterna- 
tive Commissioners where a Commission is appointed. Now, that 
statute assumes that the offence of treason can be committed without 
the realm; and it prescribes in respect of all such offences as have 
already been dedar^ the mode of procedure, or, rather, the venue of 
the trial. The statute shows plainly that the offence existed. From 
that time the statute has regulated the trial of offences committed with- 
out the realm. 

It is by virtue of that and subsequent statutes, which jiave 

really done nothing more than provide that the oountiesof Loiifdon and 
Middlesex shall be one county for this j)Ujrpose,^.that thSjurisdietion of 
this Court is derived. It is because we are sitting as judges of the 
King ^8 Bench that we become the judges to try this case, for the reason 
that if it is a treason committed without the realm, the venue is pre- 
scribed by this atatute of Henry VIII. as of the King's justices wh^ere 
they sit and be kept. That statute of Henry VIII. is, to my mind, 
authority for this proposition, at least it shows clearly what the law 
was at the time it was passed. That there was the offence of treason 
without the realm ; and further, quite consistent with the reading which 
the Crown wishes to give to the statute of 1351, it would apply to the 
offence of adhering" to the King's enemies without tfie redm. The 
doubts that have arisen from b^inning to end, so far as we have been 
able to trace in looking through the various books to which we have had 
access, and to which our attention has been called, are never as to the 
offence, but only as to the venue; and the whole difficulty which arose 
was, as was pointed out by learned authors, and more especiaJlySn Hawkins’ 
Pleas of the Crown, book 2, chapter 26, section 48, where this matter 
is diealt with in passages that have been read, and of which I will only 
read one short passage now, as to the venue. There the learned author 
says: ” It seems to have been a great doubt before the making <lt the 
” statute of 36 Henry VIII. in what manner and in what place high treason 
” done out of the realm was to be tried ” — ^there is not the faint^t sugges- 
tion that the offence did not exist, but only a doubt as to the manner 
and place of trial — ” for some seem to have holden tiiat it was triable 
” only Iqr an appeal before the constable and marshal; others, that it 
” might be tried upon an indictment, laying the offence in any county 
” wWe the King pleased; and others, that it was triable by way of 
” indictment in ^at county only wherein the offender hdS lands; but 
” surely it cannot reasonably be doubted but that it was triable some 
‘^way or other; for it cannot be imagined that an offence of such 
” daj^roufi consequence, and expr/ssly within* the purview of 26 
” Edward III., should be wholly di'ipuidsbable, as it must have been 
if it were no way triable.” I am oonWt to adopt every word of that 
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Jianguage^ of that groat master of the law« and also of Sir Matthew Hak» 
ediom 1 have just quoted. The only obfiervation 1 wish to niake upon 
it is that the defence would say, as Mr. Sullivan pointed out, and I 
think rightly, that upon this section 48 it does not foUow that the mean- 
ing must be given to the words now under disousaion, because it is said 
theise were other offenoee of treason without the realm. But equally it 
must be observed that there is no exception drawn for this atatement, 
and there is nothing which would support the exception being made 
save the interpretation of the statute contended for by the defence. I 0§n 
find no justification for doubting that these learned authors meant thw 
language to apply equally to a case of adhering to the King^s enemies 
without the realm as to any other kind of offence of treason without 
the realm. 

1 will not read again the passage in Coke’s Institutes, but in volume 3 
ther^j is a statement of the law which plain in its terms, and which 
Mr. Sullivan ^nuite frankly stated was an authority against him if the 
Court accepted it as authority. The passages have been read so 
often that I do not propose to read them again. They are to be found 
in chapter 1 of the Third Institute of Coke, on pages 10 and 11. 

Then, coming to the later days, there are passages in a case in 
1868, Mulcahy v. The Queen, reported in Law Imports, 3 English and 
Irish Appeal Cases, at page 306, in which Mr. Justice. Willes, in 
giving his opinion of the law relating to treason to the House of Lords 
— ^not only his opinion but the opinion of all the judges — adopted the 
construction of the words of the statute of 1351, fliat the offence was 
committed if a person be adherent to the King’s enemies in his realm 
or elsewhere. He leaves out the words which have given rise to this 
discussion, that is, “ giving them aid and comfort.” The views were 
adopted by the House of Lords. It is right here again to eay that Mr. 
Sullivan pointed out, and again I say in my judgment accurately, that 
theise observations of Mr. Justice Willes were by the way; they were 
obiter; but ^nevertheless they were the considered opinion of the judges 
to the House of Lords, and the House of Lords did not dissent from any 
one of the views expressed. 

Then at last wo come to the decision of The Kin^} v. Lynch, decided 
in 1903. There the same argument was advanced by the defence that 
has been put forward before us, and it was persisted in and elaborately 
argued. The Coiirt there came to the conclusion that the defendant's 
contention was wrong, and, although it gave n8 judgment, the then 
Lord Chief Justice proceeded to sum up and direct^ the jury as if it 
was an offence. Lynch was convicted by the jury, and if the argument 
of the defence is right in this' case. Lynch never should have been con- 
victed, and th^..Court ought to have ruled that no offence had been dis- 
closed either^^ the evidence or in Hie indictment. The Court did not 
BO rule, but on the contrary directed the Jury upon the assumption th%t 
the offence was disclosed if the jurt took a particular view of the facta, 

Now, that is a ctirrent of aAhority which is strong. I will not 
pass over the case in Dyer to whicn our attention wis called, and upon 
which much reliance was* placed* by Mr. Sullivan. His argument was 
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that when , you look at that case you will find that there it was asserted 
that there was no such offence known to the common law as treason 
committed out of the realm; and, indeed, he went further, that no such 
offence was known to the law at all, because no means had l^een found of 
trying the offence until the statute of 35 Henry VIII. But on examina- 
tion of the case in Dyer — 2 Dyer, page 131 (b ) — is clear it is not a judg- 
ment at all ; it is a memorandum of the juciges. and the King’s serj^nts, 
some doubt having arisen as to whether a *itatute of 1 tfe 2 Philip and Mary 
had overruled the statute 35 Henry VIII. in so far as that statute declared 
that treasons without the realm should be tried by the judges of the King^s 
Bench. The result was that they came to the conclusion that the statute of 
Henry VIII. was not overruled, and reliance was placed before us upon 
these words, because no offence of treason committed out of the realm 
was triable here by the course of the common law.” The first com- 
ment upon that is this. It assumes that there was an offence of treason 
committed out of the I’ealm,'^ ’^'ut the difficulty was that it was not known 
how it was triable by the comse of the common law , and all* that the 
learned judges did — the judges and ,thc Mr^tcr of "tSe Rolls there 
assembled — ^w^as to declare wiiat they thought was the effect of this 
statute 1 2. Philip and Mary. It doea not touch the question which 

is now being argued before us. It does not assume that at common 
law there was no offence of treason without the realm. It is the opposite. 
Tlie only difficulty again, such as one finds running through centuries 
of our law, is as to tf\e' proocdiire when there was treason without the 
realm; that is, as to the venue of the trial. 

Now. our attention was called by the learned Attorney -General to a 
series of cases of which 1 only projjose to refer to three, and in truth 
to rely only upon dne. First of all there w’a« the case of Lord Wentworth^ 
Gririuton, mid Chaml)erlairi. The indictment there, we were told by the 
learned Attorney -Geneial, wuts for an offence committed in Calais. Lord 
Wentwmrth apfjarently was sent to the House of Lord.s to be tried, Grim- 
Rtoii was acquitted, and Chamberlain was convicted. I find it difficult 
to take that case as an autliority; indeed 1 do not think \se can regard 
it as one, because it was tried in the year 1558, and according to the 
indictment it seems clear that the offence was laid treating Calais as 
within tho King’s dominions. Consequently, in my judgment, that case 
cited to us by the Attorney General docs not help us. The case 

he cited Tvas the Dvke of Whartoa case, which was tried in the year 
1729. There, according to the statement made from investigation of 
tlie indictment and tie records, the offence was of adhering to the King’s 
enemies in Spain. There, according to the overt acts to which our 
attention was directed, the offence of adhering was committed in Spain, 
and the aid and comfort were given in Spain. So that the complete 
offence of treaisem without the realm was there charged. As a result the 
Duke of VHiarton did not appear, and he was outlawelff', ^Jjut it assumes 
again that according to the law of England he had committed the offence. 
The observation to be made upon it|is that the defence did not appear 
to put forward its view, and therefor^ it might nqt have tho full authority 
which would be given to a case in which the argument was put before 
the Court on behalf of the defence. 

K 
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. TliD third case was that , of Wittimm CundelU tried in the year 
1812^ of ^hiqh the records are extant, and of wliich there is no report 
except io the 4th volume of the Newgate Calendar, page 62. That was 
a case of adhering without the realm to the King’s enemies, and giving 
them aid and comfort there. The case was tried. The persons were 
witlpn the jurisdiction of this Court, and sentence was pronounced. 
According to that it seems clear that in 1812 there is distinct authority 
for the proposition that it is an offence to adhere without the realm to" 
the King’s enemies. It was the case of persons who were confined \n 
the Isle of France, and who had then forsaken their allegiance to the 
King and taken it to the French. I think, in view of that judgment to 
which our attention has been called, it cannot be said that there is no 
authority to be foimd in our books for the pro}>osition advanced by the 
Crown until the authority of llie King v. Lytich, 

^ do not propose to go further throjt^^i the various authorities. I 
have caHed attention to the most inij^rtant of them. 1 come to the 
conclusion tha?^4he offguce, if proved in fact, has been committed in 
law. We are merely considering now the case upon the assumption 
that the facts prove it. The argument of the detenoo is put forward on 
that basis, that no offence is made out in law. Of course, it must not 
for one moment be thought, and is not thought by those who under- 
stand our procedure, that that in any way admits the offence. It is 
merely a legal argument. The result of it is that in my judgment 
the words giving to them aid and comfort ” may be read in a 

parenthesis; but I do not exclude the application of the wwds “ or 
'' elsewhere ” to tliat parenthesis: I think it a[>plies just as much to 
the parenthesis is it does to the preceding words. I am of opinion, 
although it is not nt'cessary to state it for the pairjXKses of this case, that 
the words “ or elsewhere ” govern both hmbs of the sentence — both 
the adhering to the King’s enemif*«i and the aid and comfort to the King’s 
enemies, and that it is an offence to adhere within the realm or with- 
out the reajrn to the King’.s Enemies, and it is eciually an offence to 
adhere within the realm to the Rinir’s enemies by giving them aid and 
comfort without the realm. 

For these reasons I am of opinion, iiutwithstend ng the learned and 
able arguments that have been addressed to us, tbat the point fails and 
that the motion to (juash the indictment mtisl be refused. 

Mr. Justice Avokt — I agree that this objection fails whether it be 
regarded as an obj^xition to the indictment that ^t discloses no offence 
upon the face of it or w^hether it be regarded as an objection that there 
is no evidence to go to the^ jury of an offence committed within the 
meaning of the statute of Itklward III. It would, in my opinion, be 
sufficient in this Court to say that the point which ha^ bi^m argued so 
strenuously 8^:"'with so much learning before us has been already decided 
by this Court in the case of Th€ King v. Lynch . but, having regard to the 
criticisms which have been passed upon that case, 1 think it right to 
add my own reasons for coming ^ the same conclusion m that which 
has been expressed^ by my lord the Chief Justice. 

First of all, it is noV ^*ight ,to say that the point was not in fact 
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decided in The King v. Lynch. While it is true tliat no fotnilil judg- 
ment wee pronounced on the objeotiou, it will be foimd by reference tto 
the report of the case in 19 Times Law Reports that the Lord Chief 
Justice stopped the Attorney-General in his reply to the argument and 
said that they were satisfied on the point, and unless he wanted to cite 
any further authorities, they did not wi«h to hear him further. •That 
was in fact a decision that the point taken was a bad one. But further, 
and beyond the fact to which allusion hae been made, that tlie prisoner 
in that case could not have been convicted unless the point was decided 
against him, it will also be found in the same report of the summing " 
up of the learned Lord Chief Justice that he, towards the close of his 
summing up, used these words. He reminded the jury that the 
charge against the prisoner was that of aiding the King's enemies; 

“ and he had already told them that the facts which had been laid before 
them amounted to aiding ^ho King's enemies, and that where’er it 
was done this was an offence in res]>ect of which ^„vf proved, the 
prisoner ought to be found guilty ‘•upoii tljrs indictment." So that 

there was an express direction in terms in that case to the jury that 

wherever the acts were done of adherence to the King’s enemies that was 
an offence within the tnejining of the statute. 

Now, it is, I think, also clear that in interpreting this statute of 
Edward III. the Court miuit do it in the light of the fact that it has been 
decided to be an Act of Parliament declaratory of the common law^. I 
cannot doubt that before this statute of Edward III. it w^ treason in a 
British subject to join the forces of an enemy abroad, and that if a 

British subject had joined the forces of an enemy ab/oad at war with 

this coimtry, and* be afterwards returned or was brought back to this 
country, he could be tried here for that offence. When one has regard 
to the nature of this offence of high treason, I think it is obvious that it 
must have been so. Foster in his Crown Law thus describes the offence 
of high treason ; " High treason being an offence committed against the 
duty of allegiance, it may be proper to consider from T^diom and to 
whom allegiance is due. With regard to natural -born subjects there 
" can be no doubt. They owe allegiance to the Crown at all times and 
" in all places. This is what we call natural allegiance in oontradistinc- 
tion to that Avhich is local. Natural allegiance is founded in the 
relation every man standeth in to the Crown, considered as the head 
of that eociety whereof he is bom a member; and on the peculiar 
" privileges he deriweth from that relation which are, with great 
“ propriety, called his birthright. This birthright nothing but his 
‘'own demerit can deprive him of. It is indefea.sible and perpetual; 

" and consequently the duty of allegiance which ariseth out of it, and is 
" inseparably connected with it, is, in consideration^^f law, likewise 
" unalienable and perpetual." 

In view of that definition of the. offence of high treason, 1 think it 
cannot be doubted, as 1 have said, ^pat such an offence committed by a 
British subject abroad wa« triable, justiciable, in this country ; and the 
only doubts which had arisen before the statute of Henry VIII. were as 
expressed by Hawkins in his Pleas oi the (^’own in the passage which 
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advised Irishmen to fight with Turks against Russians, nor to fight with 
Germans on the Western Front. Secondly, I never asked an Irishman to 
fight for Germany. I have always claimed that he has no right to fight 
for any land but Ireland. Thirdly, the horrible insinuation that I got 
my own people* j rations reduced to starvation point because they did not 
join Jhe Irish Brigade is an abominable falsehood. The rations were 
necessarily reduced throughout Germany owing to the blockade, and they 
were reduced for Irish prisoners at exactly the same time and to the same 
extent as for the Geiman soldiers and the entire population of Germany. 
The other suggestion that men were sent to punishment camps at my 
instance for not joining the Irish Brigade is one that I need hardly pause 
to refute. It is devoid of all foundation. Fourthly, there is a widespread 
imputation of German gold. I owe it to those in Ireland who are assailed 
with me on this very ground to nail the lie once and for all. It was 
published by newspapers in America, and originally, I think, in this 
country ; and 1 cabled to America and instructed my American lawyer, 
Mr. Councillor I5f?yle, to proceed a^inst those newspapers for libel. Those 
who know me know the incredibility of this malicious invention, for they 
know from all my past record that I have never sold myself to any man 
or to any Government, and have never allowed any Government to use me. 
From the first moment I landed on the Continent until I came home again 
to Ireland I never asked for nor accepted a single penny of foreign money, 
neither for myself nor for any Irish cause nor for any purpose whatsoever, 
but only the money of Irishmen. I refute so obvious a slander, l>ecau8e 
it was so of1erj»made until I came back. Money was offered to me in 
Germany more than once, and offered liberally and unconditionally, but 
I rejected every suggestion of the kind, and I left Germany a poorer man 
than I entered it. Mrmey I could always obtain from my own countrymen, 
and I am not ashamed here to acknov ledge Ihe debt of gratitude I owe to 
many Irish friends and symj)athi6ers wiio did freely and gladly help me 
when I was on the Continent ; anti I take the opportunity here of stating 
how deeply I have Ix'eii touched by the generosity and loyalty of those 
English friends of mine wlio liave given me proof of their abiding friendship 
during these last dark w^eeks of strain and trial. 

J trust, gentlemen of the jury, I have made that statement clearly 
and emphatically enough for all men, even my most bitter enemies, to 
comprehend tliat a man who, in the newspapers is sfiid to be just another 
Irish traitor, may be a gentleman. 

Tliere is another matter I wish ;o touch upon. TTie Attdmey-General 
of England thought it consistent with tradition of wtiich he is tho public 
representative to make a veiled allusion in his opening address to the 
rising in Ireland, of which he has brought forward no evidence in this case 
from first to last, and to wdiich, therefore, you and I, gentlemen, as laymen, 
would have suf o^sed tliat he would have scrupulously refrained from 
referring to. « Since the rising has been mentioned, however, I must state 
categorically that the relxillion was not made in Germany, and that not one 
penny of German gold went to finana^ it. 

Gentlemen of the juiiy, I have touched on thes^> personal matters alone 
because, intended ag they were to reflect on my h«nour, they were 
calculated to tarnish the cause that J hold dear. That is all, my lords. 
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Serjeant Sullivan’s Speech for the Prisoner. 

Mr. Sullivan — If your lordsliips please, gentlemen of the jury, it ia 
indeed a matter of congratulation that such a trial as this at such a time 
is taking place here in the capital city of your nation in open Court accord- 
ing to the ordinary process of law regulating the lives of the civil subjects 
of His Majesty. That is a great tribute to the confidence and courage of 
your race, but its lesson would be worse than loat if in the trial your 
verdict should he to the smallest degree coloured by passion, prejudice, or 
preconception arising from matters outside this Court. The trial is a 
trial for the life of a man. It is mure than tliat. You represent ‘your 
country. The old form of giving in charge, prevalent Ise where in Hie 
Majesty's dominions, proclaimed that the prisoiier threw himself upon his 
God and upon his country for his deliverance. The prisoner is not a 
countryman of yours. lie is a stranger within your gates. He comes 
from another country where people, though they use the same words, 
perhaps, speak differently: they think differently; they act differently. 
It is your duty to demonstrate in the face of the world, whoso attention 
is challenged, and most properly challenger], by this brave preceding 
of open trial in such a case, that old virtue for which have achieved 
a reputation the world over, the virtue of the accordance of fair play 
l3<itween man and^man. That you will endeavour to d<> so, I know well, 
for I am de^eply and sincerely and gratefully cognisant from my experience 
in this Court of the kind of iipirit of fair play that is accorded to any 
stranger who ventures within your precincts. 

But, gentlemen, your task i« not an easy one. We do not in a 
moment throw off tho atmosphere in which we have always lived, and 
we cannot in a day shake from our minds tliat which has fingered there 
and has become almost a form of faith by being pondered on and thought 
of from day to day. Your task is a difl[icult one and a serious one, I 
can well judge of tho burden that is upon you from the effect upon 
myself, who had a less burdensome task than you, for yours is tfie last 
word, of my effort to discharge my duty in the conduct of these pro- 
Cfc‘edings. 

Gentlemen, I fft-oposts at the outset to call your attention to and 
try and make plain to you what is the matter that is charged against the 
prisoner at the bar. You are not asked to pronounce any opinion of 
approbation or reprobation of any general conduct of the man who stands 
before you. The charge against him may be stated in a few words, 
that whatever you think of his general conduct, whatever ^#u think of his 
views of policy or of public affaire .• or of the propriety of introducing 
one view of public affairs rather than another as the uppermost in his 
mind in regulating his actions, in the end your* verdict must come back 
to this — Did the* {prisoner at the bar adliere to the King's enemies in 
Germany ? 
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You have heard the iudictment read out to you, but perhaps to your 
mind the indictment has conveyed little. In a few words the charge is 
this, that Sir Roger Casement aided the military power of Germany in 
the war waged against His Majesty the King. That, I think, may fairly 
epitomise the charge. The indictment sets out what are called overt 
acts, but are merely instances of evidence with regard to the main charge^ 
for the indictment is supposed to give warning to the man who is arraigned 
upon it. What is the nature of the evidence and wliat are the facts sought 
to be proved from whicli the jury is to be risked to draw the inference that 
he aided the military power of Germany in this war against the Crown? 

Now, gentlemen, the acts tliat arc alleged in the indictment arc 
sis in number. I need not read to you in detail what they amount 
to, for again I can shortly and fairly state to you in plain language what 
• theyjtnean. Most of them deal with the allegation that while in Ger* 
many Sir Roger Caeement recruiteil a number of Irishmen, alleged in 
the evidence to^e about^ fifty or ^ fifty-two, to aid Germany in the war 
against the Empire. That is the real snV>stancc of the charge against 
him, and 1 want you clearly to imderstand what is tlic meaning of the 
charge and wdiat is the meaning of the evidence of the charge as given in 
the overt acts. 

It would be wasting time if I ■were to pass on to a consideration of the 
case before you had clearly before you the end to which my observations 
are addressed, and if I appear to labour them you must pardon me. 1 
shall necessarily occupy your time far longer than I would wish ; you 
must excuse me for tliat. I shall say much |)erhaps that will strike a 
jarring note in yoflr minds. I only ask you to l^elievc? that I am trying 
to do my duty. I appreciate how difficult it is that you should be put 
into a position — I doubt m}’- power to do it — to understand what goes on 
in the mind of an Irishman. I am conscious of a strangle atmosphere 
ais I istand here. You have to try the man for his intentions; you have 
to judge of bis motives; and tliere is no task m difficult as judging of 
the motives or intentions of a man who is not of your race and is not one 
of yourselves. Now, the intention of the prisoner is th wliole substance 
of the offence of treason. It is his view of hie own acts which must justify 
him 0 ^ condemn him. Unless he intends treachery to the King, the fact 
that others may use with advantage that which he df^s, against his inten- 
tion, perhaps to the public detriment of the realm, does not make him 
guilty of treason. The essence of treason i.s the evil piind that plans it. 

Therefore, when you coma to consider what m alleged against Sir 
Roger Casement here, you will' always have to w^eigh it so far as it is 
humanly possible for you U) do -so, for the ]>urpose of asc^ertaining with 
regard to each i what did Sir Roger (\asement do that for? What was 
in his mind? What was his motive? And I do not ask you to reject, 
because I think it is most unfair tliat you should ever coriisider as l>earing 
on that, what might be in tlie min(^ of any other human being, or that 
you should digress into, the interminable inquiry what might be the 
ultimate result of any human act, and to whom might qltimate benefit or 
ultimate loss o<xjur. There yill be very little dispute about what are the 
true facts of the^case. I hardly belheve there will be any, because I am 
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happy to say that my duty compels me to comment upon one part of the 
evidence of one witness alone in the address which I have to present 
before you. 

Now, gentlemen, what is proved that Sir Roger Casement has done? 
He went to the camp at Limburg. He did. lie api)€aled to Irishmen to 
join an Irish Brigade. He did. Did any human being ever hear him ask 
an Irishman to fight for Germany? Not one. Subject to a comment that 
I shall have to make upon; a new piece of evidence, introduced, I hope, as 
much to the surprise of the C‘rown as to myself, for I w'ould in fair play 
have been entitled to notice of it if the Crown could have given me notice 
— subject to that, no human l>eing, although you have evidence of four 
or five or six speeches of Sir Roger Casement in the Limburg camp, in 
no one of these pronouncemeiit-s did he ever ask that an Irishman should 
fight for Germany, He asked that they should join an Irish Brigade. 
will read to you in detail the evidence of eacli witness that^has spoken 
about it, but I ask you to come to the ^conclusion that in the main the 
fact is this: he asked that they should join an Tri«h Brigade, that when 
the war was over or wlien the seas were clear — and until the war was 
over, the seas, you knevw, would never clear — either when the war 

was over or the seas were clear — and lie spoke in a context of the war 
being over soon — the men who enlisted with him would be landed in 
Ireland to fight for Ireland. To fight for Ireland. 

I will deal witli the allusion to the enemy in Ireland afterwards, 
and I hope, if you accept the view of the evidence that ? put forward 
before you, corroborated by a numbci- of witnesses, ej^eaking of different 
sj)eeches, speaking T)f different occasions, ^^et, strange say, almost all 
reproducing almost in exact terms the same adjuration: “If you are 
“ Irishmen, join the Irish Brigade; when the war is over I will land you in 
“Ireland, and there you may serve your country, and you may have to 
“ fight for it : if you take that view% later in my address to you I hope to 
c<mvince you that that is not treaison. If the object was to hav^e in Ireland 
at tlie close of the war men in arms and skilled in arms for the purpose 
of }>rotccting what wore the rights of the people of Ireland against imlawful 
tyranny, no matter in whose name it w.as sought to be exercised, that is 
not treason. It may be some offence in Ireland. You know nothijig of 
that. Wlien I come to deal with the position of affairs there I will have 
to point out to you that in this Court nothing is known of what the law 
of Ireland on sucli a subject may be. Y'oii cannot axssume that it would 
be right or wrong unless the act is done within this indictment, an act 
done for the purpose of aiding German)- in this war to carry on her w^ar- 
fare against His Majesty's Empire. * 

Now, gentlemen, am I right in the version I have presented to you of 
the terms upon which Sir Roger Cafiemeiit sought to enlist the service 
of the Irishmen in Limburg? They were in truth eoldiers. ’^That makes 
no difference in the offence save in leaking it somewhat easier for the 
Crown to prove that they were subjects of His Majesty, so far a» that 
tnay assist them. JBut if he recruited anywhere people of any nationality, 
of any occupation, for the purpose of aiding GJjirmaTiy 'in this war against 
the Empire, that is the offence with whfch ho is charged. ^ Their individu- 
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ality matters nothing, their situation matters nothing, save in so far as it 
gives you an insight into his motives, save in so far as it may assist you 
to determine what was his intention in seeking to enlist the services of 
these men. Observe, the charge is to aid Germany in the war. Observe, 
for I state at the outset — I will have to come back to it again — ^not one 
atont of assistance in the war did Germany ever get from any human being 
in consequence of Sir Roger Casement’s intervention. No man ever fired 
a shot for her. Of the fifty-tw^o men wlio were recruited not one ever 
appeared in the German ranks or in the command of any German ofl&oer. 
No man has been seen in tiie service of Germany as a result of Sir Roger 
CaiSement’s action — not one — and I shall have to comment on that when 
I come to deal with another part of the evidence. Wliat aid or assistance 
is he alle$red to have given? We have the particulars. They amount 
to this, that he recruited practically for tlio German Army or for an army 
toT5e used 1^^ Germany for German purposes directed against the Empire 
of His Majesty:^ Ihere is no mention of them. You find them nowhere. 

So far from being of Service Germany, Germany, whatever good she 
may have expected to get out of the episo^h*, has at all events heretofore 
been solely at a loss by treating these men somewhat better than she 
treated prisoners of war and having them living in idleness at greater 
expense to Germany than other foreigners that she Inid within her camps. 
You will ask yourselves therefore when it comes to that w^hat is the 
mimary aid that Sir Roger Casement gave them. 

But, geijifelemen, l)efore I come to deal wdth that in detail 1 will pass 
to the evidence of what Sir Roger (/afiement said he wanted the Irish 
Brigade for. first wdtiiess to that is, I think, Cr«^nin. In answer to 

the Lord Chief Justice he sayfii — 

He said that he was going to form an Irish Brigade, and he said, Why live 
“any longer in hunger and misery nn this camp when you can better yourselves by 
“joining the Irish Brigade which I am going to form; you will be sent to Berlin 
“as the guests of the Corman Government.” 

Examinaiiort conHnufji — Did he say what this Irish Brigade was to do ? — He 
said in the event of Germany winning a sea battle he would land tliem in Ireland, 
and would equip them. 

What were they to do in Ireland ? — Free Ireland. 

Did he say who they were to fight against ? — Against England. 

Djjd he say what would hayipen to them if Germany did not win? — They would 
be sent to America; they would get £10 or £20 pocket money and a free passage. 
I have told the jury now what 1 rerrember of the ap<iec*h he made on the first 
occasion when I saw him. He was asked who he was, and he said that he was 
Sir Roger Casement, the Organiser of the Irish National Volunteer movement. 

That is Cronin’s description. Then he deals with the matter again^ — 

Did he spei^k of raising the Irish Brigade in Limburg in connection with tho 
Irish Volunteers Ireland? — Yea. 

Did he say tnat they would fight in Ireland? — Yes. 

That the^were to fight in Ireland? — Yes. 

And for Ireland? — Yes. 

And for nobody else?— For nobody only for Ireland. 

That is Cronin's eyidence of what he said. Is that confirmed by the 
others? Remember, when you have different sfieeches there tvill be a 
little variation of a phrase^ or a word, or a sentence here and there, but 
r — 
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1 think you will find that that evidence runs steadily oonfiimed by each 
succeeding witneaas, and I ask you to accept that evidence as being the 
truth. The next witness dealing with the matter is the witness O'Brien^ — 

I heard him say, “Now is the time for Irishmen to fight gainst England; 
“now is their opportunity for doing so; join the Irish Brigade.” He said he came 
to form an Irish Brigade, and he wanted all Irishmen to join the Irish Brigade 
and become guests of the German army. He said that if they were successful 
* in winning the war they would land the Irish Brigade, along with the German 
army, in Ireland, and they would light against England there. If Germany did 
not win the war, then they would be sent by the German Government to America, 
with a guarantee of £5 and a situation. 

Then in cross-examination^ — 

Yon only heard a small part of his speech? — Yes. 

But in what you did hear did he speak of the Irish Brigade fighting in 
Ireland?— Yes. 

Did he say the Irish Brigade would be used in Ireland only? — In Ireland. 

Did he say they were to be transferred to Ireland when Germany had won 
the war ? — Yes. ^ 

And if Germany failed to win the war they Should go to America? — To 
America, yes. 

The next witness who deals with it is Robineon, who says in answer 
to the Lord Chief Justice^ — 

Ho said he was very glad to see so many Irishmen here, that now was our 
time to fight for Ireland and strike a blow, and he hoped we would all join the 
Irish Brigade, 

Examination continued he say with whom the Irish Brig^^e were'*§oing 
to fight? — Eight against England. H<‘ said that if Germany had a victory on the 
sea they would land the Irish Brigade in Ireland; but if Germany did not win at 
sea then we were all to go to America. 

Then in cross-examination^ — 

Can you remember all he said ? — No. 

Or do you only remember bits? — A few words or so. 

He wanted you to join an Irish Brigade? — Yes. 

Did he say that the Irish Brigade was to fight for Ireland? — Yes. 

Did be say it was to fight in Ireland? — Y^es. • 

And did he address you? Did he say it w^as to go to Ireland when the 
Germans had won the war? — No; he said if Germany had a victory on sea. 

Did he speak about Germany winning the war? — Yes. 

What did he say about Germany winning the war ’ — He always said that 
Germany would win, but we contradicted him and said they would not. • 

The next witne^is dealing witli it is Michael O'Connor.^ I cannot find 
in the evidence of William F.gan, who Wiia examined, any particulars of 
the statement of Sir Rt>ger Casement hearing on this question. 

1 remember seeing Sir Roger Casement at Limburg about- the end of December, 
1914. I heard him addressing some men. He said, “Now is the time for to fight 
“or strike a blow for Ireland*’ and that England was nearly bdliteu. I should 
think there were about 70 men listening to him. 

Then in cross-examination® — 

Did you remain on the outskirts of the Ibrowd only a few minutes ? — Yes. 

You stayed there as long as there was anything going on 1 suppose ? —No. 

Did you go away after a few minutes ? — es. , 

You heard him yay that England was nearly beaten. Did you hear him 
suggest the war was nearly over then? — No, I did not. 

England w as nearly beaten ? — He could have sai^^ it, but I did not know. 
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If jSngland was nearly beaten, was not it in the context that the war was 
nearly oyer? — It might have been. 

Then, whatever he was talking about, he spoke of it in the context that the 
war, at all events, was nearly over? — Yes. 

Do you assent to that? — I assent to that. * 

The war being nearly over, he was recruiting an Irish Brigade? — Yes. 

^Ihe next witness is Michael Moore^ — 

Sir Roger Casement asked those men to join the Irish Brigade, I being among 
the men, and he said any man that would join the Irish Brigade he would give him 
uniform, better food and better housing. He also said in case of the Germans 
losing the war he would send those men to America, give them a free passage and 
£10 or £20 ‘pocket money, and guarantee employment in America. The Irish 
Brigade was to be sent from Limburg to a camp outside Berlin ; he said they were 
to be guests of the German Government. He also said the first German victory on 
the water he would land the Brigade in Ireland. He said what kind of victory; 
naval victory. The Irish Brigade were to be landed in Ireland. I expect they 
to be landed in Ireland from German vessels, I did not hear him say how 
thelrish Bri^de were going to get to Ireland, but he said he would land them 
in Ireland. 

Then in cross- ox aminlttion- — * 


Apparently, Sir Roger Casement discussed what was to happen to the Irish 
Brigade if CJennany lost the war, did not he? — Yes. 

In that event the Irish Brigade would go to America? — Yes. 

If Germany lost the war. I suggest to you that he said that he would land them 
in Ireland if CJermany won tlie war?— If there was a sea battle, and if Germany 
came out victorious in the first sea battle he would land the Irish Brigade in Ireland. 

Did he speak of the Irish Volunteer movement ^ — Not to my knowledge. 

^ did he ^peak of the Horae Rule movement in Ireland or getting Home Rule 
for Ireland? — 1 Bave never heard him. 

Was there no reference to Home Rule in the event of Germany winning the 
war ; was there no reference to Home Rule ? — There was'^m^, that Germany would 
give Ireland Home Rule. 

If she won the war? — If she won the war. 

But do you tell me that there was no reference to Home Rule to be won by 
the Irish Brigade ? — No. 

Are you sure of that? — I have ifever heard him say it. 

The next pitnje of evidence on the mutter that- I intend to read — I am 
going back to another part of his evidence afterwards for the purfxjee of 
comment — is the evidence of John Neill^ — 


You heard him say he was the organiser of the Irish Volunteers, did not you?— Yes. 

That he was raising an Irish Brigade? — Yes. 

V%s it in connection with the Irish Volunteers? — Yes. 

Did you hear him say that it had been subscribed for by Irish Americans in 
America? — Yea. 

And that they were to fight in Ireland? — Yes, 

To win Home Rule? — Yes. ' 

Did he say fight in Ireland only ? — At that time only to fight in Ireland. 

That was the’ basis upon which they were being recruited ? —Yes. 

Did ho say Ji^hat the war was nearly over ? — No, he never mentioned anything 
about the war bf Ing nearly over. 

Did ho speak of what might happen when the war was over? — Yes. 

When th^war w^as over, if (»ermady won, did he say that the Irish Brigade 
could easily be landed in Ireland? — Ye?- 

Did he say, if Germany lost the i|ar, on the other hand, they should go to 
America? — Yes. 

So if Germany won, they were to go to Ireland? — Yes. 

And if they lost, they were to go to America? — Yes. 

Was there any mention of helping them in America, whether they could get any 
money to help theiji along in America ’—Yes, 
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How much? — From £10 to £20. 

If they landed in America? — Yes. 

Was that speech made more than once in your presence? — Only once in my 
presence. 

I will have to deal with some other matters in that witness's testi- 
mony, but I postpone that for the moment in order to read another 
overwhelming piece of evidence, namely, the circular which has*^ been 
admitted in evidence against the prisoner^ — 

Irishmen, here is a chance for you to fight for Ireland. You have fought for 
England, your country's hereditary enemy. You have fought for Belgium in 
England's interest, though it was no more to you than the Fiji Islands. Are you 
willing to fight for your own country with a view to securing the national freedom 
of Ireland? With the moral and material assistance of the Oerman Government, 
an Irish Brigade is being formed. The object of the Irish Brigade shall be to 
fight solely the cause of Ireland, and under no circumstances shall it be directed to 
any German end. The Irish Brigade shall be formed, and shall fight under the 
Irish flag alone ; the men shall wear a special distinctively Irish uijlorm and Ijerre-' 
Irish Oflicers. The Irish Brigade shall be clothed, fed, and efficiently equipped with 
arms and ammunition by the German Government. It will be stationed near 
Berlin and be treated as guests of the German Gov^ftmment. At the ehd of the 
war the German Government undertakes to send each member of the brigade who 
may so desire it to the United States of America with necessary means to land. 
The Irishmen in America are collecting money for the brigade. Those men who 
do not join the Irish Brigade will be removed from Limburg and distributed among 
other carrms. If interested, seo your company commanders. Join the Irish Brigade 
and win Ireland’s independence! Komember Bachelor’s Walk I God save Ireland! 

Now there, gentlemen, 1 pause for a moment. There is an e nop aous 
mass of testimony of different men epeaking to differentwspeeches, and 
many of them at different times, and a most extraordinary thing about 
it is, as far as I hi^ve read. Sir Roger Casement’s speeches were obviously 
all of them on the sfime line, that the Irish Brigade was being farmed, 
and would remain at Berlin under Irish officers in Irish uniform, the 
gueets and not the servants of Germaiiy. ^ When tlie w^ar wac over, if 
Germany won they were to be landed in ‘Ireland. Under no circum- 
fitances were they to be asked to fight for any country except their own. 
They w^ere to be landed in Ireland, and in Ireland alone the Irish 
Brigade to be used if their use became necessary. All are agreed on that, 
every witness that I have read. They cannot agree as to phrases, dates, 
and matters of tliat kind ; but there is a most, extraordinary cohesion of 
separate stories told by different men that the Irish Brigade watf being 
recruited on a solemn undertaking, and that they w^ere apj>ealed to as 
Irishmen to enter into the service of their own country, they were never 
to be the servants of any other nation, they were not to be the servants 
of Germany, and they were untler no circumsttmoes to be used for any 
German end. You will bear that in mind, l)ecause, as I told you before, 
you will see how you will have to deal with that as showing what was in 
Sir Roger Casement's mind. Oh, says the Attorney-Generid, the Grcrman 
Government were interested in his succeeding. What ca#ed he? He 
was not a German. It w^as nothing to him what were the calculations of 
any German as to what would be the result of anything he did. It is 
relevant to inquire what might he the result, but* only relevant to inquire 
that in order to *aBoertain what was truly in his mind, because if what 

^ See Appendix, Exhibit 4. 
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Was it the time he came with Father Nicholson ? — Yes. 

It was the time he came with Father Nicholson Yes, it was on his third visit. 
Did he come with Father Nicholson more than once?— No. 

Did you yourself fix the date of Father Nicholson and Sir Roger Casement 
coming back to the camp as the Ist February, 1915? — 1 did not. 

Do you remember making the statement of the evidence that you were to give ? — I 
remember, yes. 

j»To whom did you make the statement? — To some one at the War OMce. 

How long ago? — On the 27th May last. 

Was it taken down in writing in your presence?— Yea. 

And you signed it? — Yes. 

Was it true? — Well, there was a lot of it; very nearly it all was true. 

Gtintlemen, do you reni<inibor the pause when I asked him was it true ; . 
can you remember it? I suggest to you that be paused a long time before 
he answered: Well, there ^^as a lot of it, very nearly it all was true.” 

That was a very carefully considered answer. 

Am I understand there was a lot of it that was not true? — You are not to 
understand there was a lot of it that was not true. 

Was it all true? — Yes, it wap all true. My statement I gave there, yes, it 
was all true, only I did net give them all my statement ; I forgot something, but 
brought a lot of it back to my memory since then. 

Listen to the statement that was all true at the time: Casement came back 
“about the Ist February, 1915, and Father Nicholson carAe at the same time.*' 
Was that true?— Yes, that was true. 

About the Ist February, 1915?— T cannot fix the date, you know. 

Did you fix the date ? — To the best of my opinion it Wfxs about that time he 
came there, 

Tii^n^^ading again from his statement, 1 say — “ When Casement came 
back we were inarched up to barrack No. 41 by sections as ufiual, and 
Quinless told us — ^then there is the statement about tlie Turks coming 
from Quinlcss, that Casement had told him to tell Irish Brigade about 
the Turks — 

Did you say that?— Yes, 

Was that true ’ --Yes. 

The stiitement is further read ; that is not what Sir Roger Casement told 
him at al^. but somebody else told him, and said it was Sir Roger Case- 
ment said he was to be told ; that is a very different story. Then it is 
read to him again : W saw Casement in tlie c mp at this time ’ — 

this was about the Ist February, 1915, when he came back with Father 
IJlicbolson — ^ but he did not speak to me. I never saw him again.’ ” 
Observe, he had sworn in his direct evidence, before I cross-examined him 
about his statement, that after ^bis day, whatever lie tlio date, he never 
saw Sir Roger Casement again. Then he says it and re^Xiats it, or, rather, 
it is read out to him from his statement that he had given, taken down 
in writing, and had signed on the 27t]i May — I saw Casement in the 
camp at ^.his time, but he did not sy^ak to me. I never saw him 
'' again.” That was in the written statement; he is asked — ** Was it 
true? ” and he says, ” On the previous evening I did not see him.” 
Then I say — ^ 

Let me give it to you again : “I saw Casement in the camp at this time ” — this w^ 
about the Ist February, 1915, when he came back with Father Nicholson — “but he did 
“not speak to me, I ctever saw him again.” Is that true? — He did not speak to me 
on that evening. 1 did not see him, he went away out of thet camp on that evening, 
but I saw him afterwards. Diid not^see him again on that evening. 
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Having on the 27th May dictated that evidence, that after that 
day he never aaw Sir Roger Casement again, having in anavrer to the 
Solicitor-General sworn that never after that speech, conversation, or 
whatever it was, did he see Sir Roger Casement again, he now states 
that he did not see him that evening. He says, He went away out qf 
** the camp on that evening, but I saw him afterwards. 1 did not see 
him again on that evening.'* I read again to him what he said — I 
never saw him again.'* That is what he stated was going to be his 
evidence. Then ho answers, “ On that evening.*' Then I sayi — 

Was it true? I will go further. “I heard that he gave an address to the 
^‘Munstera in their barracks, and that they shouted him down. I could hear the 
“shouting going on.” Do not 3^011 see j’ou are pointing the fact that you never saw 
him again, although you heard he was in a different part of the camp? — On that 
evening hcj did address the Munster Fusiliers in the barracks. 

But you were nut there?— J was not in the lines. 

You could only hear shouting? — He was a free man in Germany and could go 
about where he liked. 

Follow me again. I will give you everj^ opport^^nity of understanding. Was 
it true, of the 1 st February’ occasion, that he came to the camp with Father 
Nicholson, you saw him in the camp, hut he did not speak to you, and you never 
saw him again Orf that evening I never saw him again, but he was in the camp 
several times afterwards, and I saw him in the camp. 1 never saw him again on 
that evening. 

You beard he gave an address to iho Munsters, and could hear the shouting? — 

Yes. 

But you never saw him On that evening after. 

Will you give me the date you next saw him? — He was in ±b^ Muilfp* ©very 
day, I might say. 

By this time has parted from tJie Rtatemont he n^ver saw him after 
the occasion in (juestion ; the staiement that he saw liim several times 
afterwards, and we have th»' statenioiit that he might say that he saw" 
him every day anx>rwar<ks. ** But only uiiee with Father Nicholson.*' 
That wais about the Ist February". Theu he is cross-examined about it 
again 2 — 

If he did not speak to you that day, he could not have said anything about 
the Turks or* Russians or anything else ? — He spoke about the Turks and Russians, 
and also left orders with this man that joined the Irish Brigade to tell the Irishmen 
that joined the brigade 

Are you telling us wliat you heard him say, or repeating what somebody else 
told you ; what is it ? — I am tolling you now about him, what he said. 

By the Lord Chief Justice — ^\Vho is “he”? — Sir Roger Casement. 

By Mr. Sullivan — Was it what he said in your presence? — In my presence and in 
the presence of about 5Q more of our men — that udien they joined this Irish Brigade 
they were to go and help the Turks against the Russians on the Turkish frontier, 
then after that they were to go and help the Germans against the British, and then 
after that they were to go and shed blood for their own native country. 

And after that? — He said no more then. He said that in the presence of my 
comrades and myself. 

Then he is asked about the Volunteer movement, and ^ forth. But 
you see, gentlemen, that witness is tlw^ only witness who gives an account 
of a Bpeecli which, if delivered, contradicts every single word that Sir 
Roger Casement had ever said in the presence of^any other human being, 
and contradicts efery other speech that this witness heard him make. 


t 


1 P. 40. 


. 145 




: Sir .Kogelr Casement. 

.Up. SulUiran 

B^ingy I suggest to you, a little worn by his cross-examination, the 
learned Attorney-General re-examined him to re-establish his credit, and 
observe the questions that were put to him to give him an opportunity of 
explaining how he came to have so many variations of the same thing^- — 

How many times do you think you saw Casement altogether? 

•"Of course, the witness might confuse either one person with another, 
or one visit with another, or something of that kind, if he was in a con- 
fused state, in which a thing was happening two or three or four times, 
and he might pick out one occasion rather than another, but the witness 
waa evidently under the impression that he had not swonx to enough visits 
of Sir Roger Casement. 

How many times do you think you saw Casement altogether? — I have seen him 
a lot of times. 

About how many? — I disremember how many times; he was there so often in 
-4feai camp, f; 

How long were you there ? — I was theie for seven months. 

Was he there at intervals? — He was there the first time I landed at Limburg. 

How many times — not ♦“jxactly— ^)ut roughly, do you think you heard him 
speak? — I have heard him speak several times, for every time he was in the camp 
he was all the time talking. ^ 

Three, four, or six times, or how many? — Nearer forty-six times. 

This is the only witness who gave testimony to a state of affairs which 
I most confidently ask you not to }_>elieve. On every other occasion this 
man, whatever you think of liis politics and his views of public affairs, 
had^tt^dfijhe only apjxeal thcat I have ever heard made to any of my country- 
men, to invire to take up arms on any ooc'asion, an appe^il that has recruited 
a quarter of a million of them to the Colours at the present moment, that 
they should tak^ up arms to fight for IrcLaiid, and 1 ^would most respect- 
fully subscribe to the doctrine that no Irishman hfia a right to take 
up arms or risk his life for any cause that is not in the service of Ireland. 

Gentlemen, the event upon, which, and upon which alone, the transfer 
of these troops to Ireland was to take place has not yet happened, even on 
the most grjm view of Admiralty despatches. There are these men remain- 
ing in idleness in Germany. You never catch a glimpse of them afterwards, 
except to hear tliat they still walk about Limburg in he new and perhaps 
somewhat gaudy uniform. No one has sccu them marching or count^- 
marcjiing, or even indulging in sham fights under the command of any 
German officer. They have never apjmaix'd in arms to the detriment of any 
one of His Majesty’s subjects, an^, accordingly, I ask you to believe that 
what was done there never in fact afforded the smallest military aid or 
any other aid or comfort to. tlie German Government ; but if you will 
believe what is far more important, whether ho is right or wrong in what 
he did, that man who sought to recruit them honestly asked them to 
join in a causu which was to be the service of their own country, and their 
own country alone, and repudiate any idea that whatever benefit any other 
country may have tliought they woaild gain, or wished they woxild gain, out 
of such a transaction, his motive and bis intention were clean and clear, 
that he, at all events, would be no party to his countrymen being used 
at the risk of their liv^ in any cause that was not the cause of their own 
land. There is suggested, and I do submit to you it*" is a mean and im- 




146 



Spee<ih fpf Prispner^ 

mf. suni^ 

proper sugg^tion, that in eome 'way the prisoner at the bar was responSaWe , 
for rations being reduced in tlie prison camp in Germany at the en4 " 
of February, a reduction made in the amount of bread' a couple of months 
afterwards — I think the date was fixed in April, but at the moment T for^ 
it — reduction in tlie quality of their rations, and the substitution lOt 
potatoes of some other food. The man who testified to it testified to this, 
that at the time of these reductions Sir Roger Casement was not in the 
camp, but that the recruiting went on after the reduction of rations as 
before it. No man was ever threatened, no man that came before you was 
ever threatened with reduction of rations if he did not do what Sir Roger 
Casement asked liim to do. Those who joined were liberated from the 
camp, they were better clothed, and 1 have no doubt they were better fed 
than the ordinary prisoner. No man has testifie<l in this Court to any 
whisper of a threat from any liiiman Ijeing that his rations would be 
reduced if he did not coirijily with the request of Sir Rog?r Casement, ‘ 
but it wns said that after Sir Roger Casement’s visits rations w^ere in fact 
reduced, and if they were not, gentleii^n, yox* would not tliink much of 
your Navy. If rations are not reduced in Germany, you might as well 
scuttle your ships# Of course, when you are dealing with a jieople in the 
position of the Germans, the first who will foel the pinch of hunger if 
supplies run sliort in Germany, you may be j>erfectly sure, will be the 
soldiers who had fought against the Germans. Are you to believe when 
rations are reduced — I do not suppose it can bo all a joke to suggest 
that they are pretty short of some foodstuffs in Germany-. 
are reduced in a country in which, gentlemen, we have rea*son to believe 
food is not so plentiful or a.s cheap as you may thank <^4 it is in your own 
country, is it creditable to attribute to this man in the dock the mean 
and malicious motives that any failure on lus f)art to achieve his object 
amongst these men w^ho, whether tliey agree with him or disagree with 
him, are his countrymen — that he was any party to starving them in order 
to vindicate his own conceit and his stdf 'Sufficiency ? Is there any evidence 
of anything so mean or ignoble a>Kuit what lie has said oi' done if the 
version of what he has siiid and done be as I ask you to lielieve it haa 
Ixjen established to be? Is that consistent with the mind of a man who 
out of petty gpitofulness and wickedness would starve 2500 men bec^ause 
some few or many of them declined to oblige him in one of his pdlitical 
projects; is that the o])inion you have of him? Is humanity so mean and 
80 small that the man with the talk of high principles, the talk of patriotism 
that my learned friend scorns, behind the backs of those ^Yho do not listen 
is intriguing that they will linger on in starvation, and merely becaufie 
they have not listened to him? I ask you to scout that from your minds 
and not to allow your judgments which have to be exercised upon what I 
submit to you are broad issues in this case, for, believe me, you will 
not find me pettifogging — do not let your judgment lie warjxifi by insinua- 
tions of this kind, which have not foun J expression in any clear-cut charge 
from the lips of any human lioing that I have heard speak in this Court. 

I have dealt with the evidence of what happane<i in Limburg, at all 
events, with so much of the evidence as has occurred to me to be the 
material portions for the themes upon j^hich 4 ehall have to address you 
later. 1 come now to the evidence from Ireland to see hew it affects the 
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prisoner, Gentl^en, I wish you clearly to understand there is not in this 
case any allegation against Sir Roger Casement of the commission of any 
illegality in that part of His Majesty's United Kingdom called Ireland. This 
Court has no cognisance of such. If he has offended in that part of the 
. realm, in that part of the realm let him be adjudged and tried before the 
conftnunity against whom he may be supposed to have sinned; but, so 
far as this case is concerned, there is no allegation in this case triable, 
before you, that Sir Roger Casement, in fact, committed any illegal 
act within Ireland. He was charged, though no evidence was given of 
the charge here, and could not be given of the charge here, for you could 4 
not try it here — he was charged, which was the high-water mark of the 
guilt alleged against him there, we have it in evidence, with breach of the 
regulations made under the Defence of the Realm Act, and liothing more, 
and the bjjjeach of the regulations with which he was charged was that, 
contrary to those regulations, he landed in Ireland tliose three pistols and 
that Imx of ammunition. That represents, so far as we have heard, a charge 
formulating the high-waffer mark of his Irish illegality. But you cannot 
inquire into anything connected with his movements in Ireland save so far 
as they anB relevant to tlie cliarges made of the acts heThas allegi^l to have 
committed in Germany, for in the indictment upon which he stands 
arraigned he is not charged with doing anything illegal in any other portion 
of the world’s surface than in the Empire of Germany, and therefore it is 
thati-JUtgiye put in the forefront of iny address the consideration of the 
German e^ence, because on the Gorman evidence I will submit to you 
the caise must stand or fall, lie arrived in Ireland, and, as I suppose we 
may take cognisance of the fact that Ireland is an island, I presume ho 
travelled over the sea. lie is found in Ireland near a lonely strand, 
some place 10 or 12 miles west of the town of Tralee. 

As I understand the Crown case with regiird to tlie Irish witnesses, 
they are really seeking to deal with the sixth ])aragraph of the overt acts 
alleged in fhe iTidi( tment against the prisoner. As you have heard it 
read to you, you will perhaps rememl>er that lie was charged with setting 
out from Gt‘rmany, in order to carefully keoi» every treasonable act chfwged 
outside the realm of England, and I venture to suggest outside also that 
part^of His Majesty"® Kingdom callecl Ireland, and well within the frontiers 
of the German Emj^Lre, an<l the Crown do not allege that outside of the 
German Empire Sir Roger Casement committed any overt act connected 
with the treason charged here, namely, connected c with his recruiting for 
the German Army, for that is the plain meaning of w^hat they suggest 
against him. TTiere was given in evidence a peculiar fact, the bearing of 
which I am iHl a loss now to understand iM^cause we have got tlie details. 

I nearly called him a seaman, but a signaller on board the sloop ** Blue- 
^^bell'* w^s examined, and he has told you that on the 21flt of Aprils 
at half -pa St six in the evening, the Bluebell sighted a steamer in the 
Atlantic Ocean. The Attorney -General, in oi)ening the C/a«e, stated that 
it was somewhere near Tralee, but it now appears from the evidence of 
Signaller Waghorn that this steamer was in the Atlantic Ocean at a point 
which is very easily defined, because it is about 138 miles from Daunt's 
Rock and it is*about 90 i^iles from the land, and I think there can be no 
148f 



speech for Prisoner. 

Mr* SuUtvan v 

doubt that that represents a position^ roughly speaking, 90 miles soutli 
of Cape Clear, on the south coast of Ireland. Tralee is on the west of 
Ireland ; Tralee Bay is a large indentation running almost down east and 
west, and you see from the map if you look down the bay you look almost 
etraight at the setting sun. The ship is found in the Atlantic Ooean^^ 
90 miles off Cape Clear, which is on the south coast of Ireland, and*hoi^ 
is she heading? You gather that from the explanation that the ship 
attempted to give of her own motion, because whether it was true or false, 
and eome of it was certainly false, you will probably be of opinion that 
her captfiin told no more lies than were necessary, and none that were 
inconsistent, when he stated that he was bound from Bergen to Genoa 
as being the explanation of his position in the ocean and the course that ho 
was steering. It would hardly bo of any use to represent to one of His 
Majesty^s sloops of war that you were bound from Bergen to Genoa if 
the course you w^ere steering would bring you into the Bristol Channel or 
any other direction than the track by which you could reach Genoa. 
Accordingly, you may take it as reasonifbly weft-established, that at 6.30 
that evening this ship was travelling in a direction whicli was leaving 
Ireland further and further away from her; siie was 90 miles from the 
eoxith coast of Ireland, and not anywhere in the neighbourhood of Tralee. 
It wajs because of that that I attempted to make some objection to the 

evidence of the witness, l>eoau8e, gentlemen, there is no connection w^hat- 

ever between Sir Roger Casement at M'Kenna^s Fort, 12 miles west of 
Tralee, on the west coast of Ireland, and a sliip api)arentl} reading for 
the Straits of Gibraltar, 90 miles from the south coast of Ireland. I 
do not understand that it is suggested that perhaps Sir# Roger Casement 
travelled by this that can hardly be the suggestion. It would be 

a peculiar suggestion tliat apparently this ship, coming down the west 
coaist of Ireland on her course from Bergen to the Straits, threw him over* 
board with two companions in that cockleshell of a boat of which you 
saw the picture, and let them shift for themselves ; that is hardly the 
suggestion: but certain it is that all that we know of this •ship in the 

present C/ase/is that she was found at 6.30 on the 21st April out in the 

middle of the Atlantic, far out of eight of land, on a course which 
the captain, at all events, hoped would be believed to be the course 
to Genoa, when he told the “ Bluebell that that was wiiere h8 was 
making for. She had on board a number of rifles, and we have had an 
interesting discussion upon what rifles they are, the pattern they are, 
the pattern of the cartridges, the cartridge clips, and the bayonet ca®e; 
the strange thing being, as far as 1 recollect, that these articles were of 
different nationalities. One was Russian, another was Soi^th American, 
the cartridge clips, I think, were Russian ; the cartridges could not be 
identified as being any definite cartridge that fits the Ru^ian gim. How 
that i^hip, whoso fate we know, can in f.ny way be brought iiAo our story 
in connection with Sir Roger Casement, I have no idea, because the state- 
ment ui>on which the story was introduced by the Attorney-General has 
certainly not been verified, that off Tralee and iif the neighbourhood of 
Sir Ro^ Ch.8emen% this mysterious ship wa^ seen ^nd captured. We 
know, in fact, that she was nowhere^ in the neighbourhood of Tralee 
at all. * 
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Now, gentlemen^ I pass from a oonsideration of the evidence to state 
to you what I know you will listen to with attention, what is the explana- 
tion of what these men have testified to? Gentlemen, one gets in the 
habits of phrase from the country and the neighbourhood in which one 
lives. 1 presume, and it is perfectly evident, that an Englishman speaks 
of this Empire under the name of England, an Irishman calls hie own 
country by its own name, so does a Scotchman, and, I think the habit 
also prevails in Wales. I want you to understand tfie poeition that Ire- 
land bears towards your country, because a great deal of the present 
case, and tlie explanation of the present case, depends upon your forming 
a perfectly tiue, proper, and just appreciation of the position of Ireland 
with regard to yourselves. I think the Attorney-General spoke of Sir 
Roger Casement’s sorvic<^s to England. Sir Roger Casement was not in 
the service of England. Sir Roger Casement was in the service of the 
United King(ft)m; he was in the service of llis Majesty in respect of the 
whole Empire of Jlis Majesty’s Dominion. In Ireland you have not only a 
separate peoj)le, you have separute country. An Irisliman^s loyalty is 
loyalty to Ireland, and it would he a very sori y day for the Empire when 
loyalty to one’s own native land should be df'cnied to* be treason in a 
sister country. Tliere is no English authority in Ireland, however 
improfterly for the sake of political faetjon*^ the name of your country may 
bo invoked. No English official cxeroiseN the smallest authority when he 
crosses the Channel. ThobC who hold high offi<'es here have no position 
or no d1RCfci«»po.sitioii in Ireland. Ilis Majesty, under the Act of Union, 
in fact, exercises the nght preset v^d by the articles of the Treaty, and 
he appoints his Iri^h officers under the great seal of Ireland. No person 
has any constitutional right in Ireland to neek to bully or dictate to any 
Irishman in the name of any other st^ction of Ilis Majesty’s United 
Kingdom. We are your fellow -citizens, but hy no means your inferiors 
or your slaves. You ros[>ect our rights in Ireland aa we should rcsjvect 
youris, but when you step inside that part of His Majesty’s Kingdom, 
His Majesty rtles there not by any title of King of your land, but in respect 
of Ids title as King and ruler of the UiiiU'd Kingdom. 

Gentlemen, if in Ireland you cannot find within the constitution 
anything that has any right to call itself England, in the conduct of Irish 
affaiiB,*you will then ask yourselves what was there in Ireland in 1914 
and 1915 purporting to act in the rame of England that required to be 
fought to secure Home Rule. I would be most unwilling to eay anything 
that might in the slightest degree seem to be trespassing or infringing on 
the opinions of any person in tliiis rx)int or outeide it, but you will have 
to answer that Question, and look back and seek to find upon the evidence 
what was the p: ^.er that called itself England in Ireland in 1914, for, 
as I have already poinlod out, under the constitution there is no English 
power in Ireland. You have got glimpse from two or three or four 
witnesses of the state of affairs existing in that country, almost within 
gunshot of your own o^untiy, that casta a reflection and a disgrace upon 
our civilisation. It is a^ dreadful thing, gentlemen, a dreadful thing to 
contemplate that any one within the King’s peace in*' any part of hia 
United Kingdom should be Subjected to the bullying and intimidation 
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and threat of armed force to be exercised against the liberties secured 
to him by the constitution and by the Parliament of Great Britain and 
Ireland ; and yet that was the state of affairs in Ireland as you see by the 
evidence* V^at was the necessity of arming men in Ireland? As 
one witness says, to secure Home Rule, another to free Ireland, another 
to secure the freedom of Ireland. To protect the liberties of Ireland 
against whom had you to arm? Was there in Ireland in those years an 
armed body which most improperly used the name of your country behind 
which to shelter the invasion of the liberties secured to Irishmen under 
the constitution? You have evidence that there was, unless indeed you 
believe, being constitutionally ignorant in this Court of what barbarous 
law may in fact prevail beyond the Channel — unless indeed you would 
assume from the immunity with which armed bands paraded the country 
north and south for tlio avowed purpose of attacking one ai^ther sooner 
or later, unless you believe from their immunity that these things may 
be done under the laws in Ireland, and that we who desire to live at 
peace and to possess what we are entitled to, dur own opinions, may not 
form them in Ireland save at the bayonet’s point of some faction or other. 
Does not that show you in one gleam what it was that Sir Roger Casement 
was doing in Limburg when he recruited the. Irish Brigade? Observe the 
state of affairs as you have it proveil in evidence. There was in the north 
of Ireland an armed body of men ostensibly marching about, as Robinson 
prove^j, in Belfast, delibei ately originated with the avowed object resist- 
ing the operation of an Act of Parliament which had the approval of the 
rest of the country. They armed, and nothing was said to them; they 
drilled, and nothing was said to tliom; they marched an® countermarched; 
the authorities stood by and looked at them. Tlie police were power- 
less, They had great forces behind them, great names and men of high 
position. Imagine the feeling in the coimtry testified to, reaching as far 
south as what we anciently called the Kingdom of Kerry, now County 
Kerry. To the County of Korr}^ in dread of these men, there came a 
rumour of ,the police being powerless, the civil power being paralysed, 
the civil Government practically abdicated — there came a rumour that all 
that stood between peace and the rifles of those men, His Majesty's Army, 
might not perhaps be relied upon. ^ 

Wliat are you to do when, after years of labour, your representatives 
may have won something that you yearn for, for many a long day, won it 
under the constitutiop, had it guaranteed by the King and the Commons, 
and you are informed that you sliould not possess it because those that 
disliked it were arming to resist the King and Commons and to blow 
the statute off the book with powder? The civil police o<|uld not protect 
you, and the military force would perhaps prove inadequate for your 
support. You may lie down under it, but if you are men, to arms; 
when all else fails defend yourself* ^ If the civil governnfent will not 
protect you, if the constabulary cannot secure your rights, if you cannot 
rely upon brigades, the ultimate resort for an^ man in the protection 
of his constitutioTial freedom is to stand with arms in his hands, and if 
a civil government can be terrorised \nto olibaining his rights, try if hia 
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attitude will not inspire them with sufficient respect to do what is right 
without fear, favour, or affection. 

That, gentlemen, is the case that I present to you on behalf of Sir 
Roger Casement; that is the explanation of everything that he has done. 
What is to be said against him? Gentlemen, this condition of affairs had 
indeed, been reached prior to this war that has broken out with the Empire 
of Germany. There was indeed an understanding and a convention 
between the greater leaders of these factions arming and counter-arming 
that for a while, while the danger to the Empire existed, this dreadful 
state of affairs should be put an end to ; that, in the meantime, faith has 
been kept let us all thank Providence, for it enabled my cx>untrymen in 
the service of Ireland, for they are serving the glorious traditions of their 
own land, to writ© their names in every battlefield in Europe, a thing 
that would have been im]:) 08 sible without such understanding. Do not 
imagine, thoiJgh you may live in a great city of the Empire, that you can 
sneer at the loyal patriotism of the^ men. We rt»cruited none of them to 
fight for England ; no man^ver made such an appeal as that to an Irish 
audience. Each man went forth believing that in serving in tliis war, 
serving the Empire, he was in truth rendeiing the bost« service he could 
to his own little country. But how about at home? If you are indeed to 
scrutinise the intention of Sir Roger Casement in what he did abroad, 
not by what he intended or what w’as passing in his mind, but the profit 
the German politicians might calculate that they might ultimately get out 
of it, yoiTTrtght go back and find that German calculations do not all com© 
right, for you might well think that the enterprising commercial country 
that filled Ulster with Mausers in 1914 expected a better dividend than 
she got. The truce was kept in the main, but, gentlemen, not a single 
rifle was given up. As we liave heard from the witnesses, so far from 
armaments ceasing, on the 1 6th August tlie sole obstacle to the importa- 
tion of arms into Ireland was dropped immediately after the outbreak of 
the w^ar. No arms were given ujj — more arms were corning in. The 
only security lor peace, for real and permanent peace in any country, is 
such confidence in the administration of justice as wir* cause men to 
feel that they run no risk that require.s their bearing arms in any part of 
His Majesty^s dominions. Well, the arms were still there, the purpose 
still unuisa vowed. The truce waa on the face of it but a temporary 
arrangement, a pofit]Xjneraent ()f the threat of bloodshed and outrage 
which waa promised to tiie country when the war wag over ; and can you 
blame that there were found in Ireland fortunately a minority of Irishmen 
who thought, and, so far as formula goes, they thought right, that their 
first duty of loyalty was to the land of their birth, but who thought 
that she was still m danger while the country remained divided in armed 
camps, and there was only to be postponed until the war ended the time 
when Ireland ^was to Ixicome the foimdation for tw^o bells? Many may 
have thought so honestly and lf>yally ; we who differ from them have no 
right to criticise tlieir judgment because we disagree with it. They have 
a right to think, and euch men have a right if in thfir judgment the 
country was in such danger,# that it was better to stay at home and 
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provide againet this iiltimate happening than it was to go forth-^ and serve 
in tlm Irish Brigades ; men have a right to think that, and in view of the 
dreadful state of aflfains which you^have established in evidence before yon, 
how can you blame a man for thinking that? And accordingly there were 
found men who, distrusting the truce proclaimed in Ireland, seeing that 
one man would observe his neighbour had not given up his rifle, another 
.that another had got a new gun, he would arm himself, and one by one 
in small quantities you have the danger of the arms still coming in, and 
people fearing that the truce was not real, and that any moment there 
might break out 

The Lord Chtbp Justice — Where is there evidence of this? 

Mr. SuLtiivAN — Tlie evidence of the sergeant and the evidence of 
Robinson. 

The Lord Chiep Justice — Of what you are now saying? 

Tlie ATTORNBY-GENERAii — I wsus most loath to intervene, ‘*fcut I have 
heard a great many statements which are wholly uncorroborated. 

The Lord Chief Justice — You have tiio right to intervene. 

Tile Attorney "General — S tatements as to the importation of rifles 
into the north of Iceland. 

The Lord Cihef Justice — We have allowed you very great latitude. 
I confess for myself I have found it rather difhcult not to intervene on 
several occasions, and I intervene at this moment l)ecause I think you 
are stating matter which is not in evidence or which I have no recollection 
of being etatecl in evidence. I know the general passages to ’'vLIch you 
refer. 

Mr. Sullivan— I am exceedingly sorry your lordship did not inter- 
vene sooner; I was referring to the evidence of Sergeant Hearn. I am 
exof^edingly sorrs' 1 have gone outside what 1 ought, but what I was 
referring to was this^ — 

I)o you romemher in 1914, before the war, the Arms Proclamation? — Yob. 

Aa an officer of the Constabulary were you concerned in acting under it for a 
while? — Yes. - 

Prior to tj^at had there been considerable importation of arms? — Yes. 

Was it in consequence of what happened in the north of Ireland that the 
people were arming so far south as Tralee?— I could not say that. ^ 

Did they, at all events, purport to be arming? — They did. 

As against the armed persons in the ncTtb of Ireland? — Yes. 

Were they bearing arms openly ’—They were. 

Without interference by the public, authorities? — Yes. 

And actually on the outbreak of war was the proclamation against the 
importation of arms with(k*awi} on the 16th August? — Yes, that is so. 

And your directions, even so far as they went to interfere with the importation 
of arms, ceased on the 16th August on the withdrawal of the proclamation for the 
time being? — Yes. 

And the arming of the population went on then unrestricted for^a while? — ^es. 

And the parade of arms uniuterfercjd with by any authority? — Yes. 

. People drilling? — Yes. 

Marchinij ?— Yes. 

Skirmishing through the country ’—Yes, 

Without any action taken on behalf of the police? This arming, of course, 
commenced before the war, did it not? — Yes it did. ^ 

It commenced som^ time in 1913, in the south, did it* not?— Yes. 
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It had comiaexioad earlier in the north? — ^Tes. 

Wae there a great deal of excitement in the south with regard to the reports of 
what was going on in the north of Ireland? — There was. 

I suppose at the police barracks, even in Ardfert, they read the papers ?--nire8. 

Then the papers are referred to. 

The Lord CainsF Justice — If you look at the question I put, I think 
it bnngs home the point of my intervention now. I put to you the 
question after you had gone through this matter; Are you speaking of 
before or after the war? and your answer was, Before the war.'* 

Mr. Sulliva:^ — That is eo with regard to that evidence. 

The Lord Chief Justice — No doubt you stated it quite rightly. You 
have stated the effect of the fact^e before the war, and there has been no 
intervention, but what you are dealing with now apparently is the period 
eome time after the war ; the period with which we have to deal is 1916 ; 
that is what we are dealing with. 

Mr. SuiiiiVAN — It is this question.^ 

In that state of affairs, having neither police nor military competent to protect 
one, it was left to people in K'elaud to protect themselves; is not that the truth of 
it? — Generally speaking it is. 

Generally speaking that was the truth of it? Now, as yoii say, when the war 
broke out the Arms Proclamation was withdrawn and the arming went on as 
before? — Yea. 

And continued right up to last month? — Yes. 

Except BO far as hampered by the Defence of the Realm Regulations? — Yes. 

I was imder the impression I 'was referring to that. I am sorry if 
I transgressed, and regret that the rein was not applied to it. 

The Lord Chief Justice — I felt so anxious not to intervene when you 
were making your speech, and, of course, doing the .best you could for 
your client, but you wore dealing with matters which not only were not 
stated in evidence — but with regard to 'which I will say nothing more. 

Mr. SuLLivAK — I pass from that at once. If 1 have been carried away 
too far, I am exceedingly sorry. All that I was trying to lay the foundation 
for was in view of tlie condition of affairs existing at the outbreak of the 
war, to ask ^ou to consider what then might be the explanation after the 
outbreak of the 'war, and the condition at the close c : tlie* 'war of the 
prisoner at the bar, because wo are all agreed — I mean nearly all the 
witnesses are agreed — that the prisoner at the bar frequently referred in 
Limbffrg to the fact "that the war was coming to a close. When the war 
was over the Irish Brigade wfis to b^ used in Ireland, and used in Ireland, 
one witness used the phrase, to secure Home Rule, other® said to free 
Ireland, others said to secure the freedom of Ireland? 

I suggest to you the inference to be dra'wn is that the Irish Brigade 
moving to Ireland after the war — it was recruited, according to a number 
of these witneAt-.'^^i in connection with the Volunteer movement in Ireland— 
you should come to the conclusion that the intention expressed by Sir 
Roger Caseij^ent was the intention^ of using the Irish Brigade in Ireland 
in connection with the Irish Volunteer movement, which, as you have 
heard, had been recruiting in Ireland before the war. Now is that a 
reasonable suggestion? * Is not it what he said? What other explanation 
can you give of the terms that he used? Under what •'circumstances were 
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, Irishmen to fight in Ireland, under Irish oflScers? For no German purpose. 
Whether you us© it to free Ireland, to secure Home Rule, or for any oth^ 
purpoe© mentioned, what other explanation is there, except it was in cM>n- 
neotion, as wae stated in Limburg by a number of witnesses, with the 
Irish Volunteer movement? I intended to go no further than that, and 
I intended to test whether that involved any of the charges made in* the 
, present case. In that event there is no military aid to Germany; none 
whatever. However much Germany might like to see, after the war, or 
at any other time, a. pr€>cipitation of a state of affairs in which there 
should be armed camps in any part of His Majesty’s dominions, that is not 
' the view put forward by Sir Roger Casement to the Irish Brigade. It waa 
not to please Germany that he sought to recruit. He purported to 
recruit them in order to serve their owm counti’y. Is there any other way 
in which he could fulfil his pledge? Where else could he use them in 
connection with the Irish Volunteer movement or in connectij^ with any 
Home Rule controversy? AVliere else could he use them for, whatever you 
call it, the freedom of Ireland or of fr<^ing Ireland? In Ireland alone 
they were to- fight ; under Irish officers they were to fight. The documents 
are perfectly speci|jc on that point, and, accordingly, I do most earnestly 
impress upon your consideration, tliat in view of the state of affaire at 
the commencement of the war. going no further than that, is there not a 
perfectly proper and reasonable eij)lanation of what it was desirable to 
provide for at the conclusion of the war? The matters that I have spoken 
of had occurred since Sir Roger CaseTnent left the Consular Service. They 
would explain the position. As I say, those matters had occurred since 
Sir Roger Casement left the Consular Service. [After a pause.] I 
regret, my lord, to* say that I have completely broken d^wn. 

The Lori:> Ctttef Justice — IT ien, of c<3urse, we will adjourn until 
to-morrow morning. 


Tlie Court adjf>urned. 
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Fourth Day— Thursday, 29th June, 1916. 

Mr. Abtemus Jones — My lords, I regret to say that my learned leader 
is in a condition this morning which does not permit of his appearance in 
Cburt. 1 have just seen him. He is in consultation with hia medicjal 
hdviser, and the effect of the advice is that he must not go on. In these 
circumstances will your lordshipe grant me the indulgence of allowing me 
to conclude his speech and deal with the |x>inte he has not quite covered? 

The Loan Chibe Jusnciij — Yes, certainly. 1 am sorry Mr. Sullivan is 
not able to be here ; it was obvious that he was labouring under a strain 
yesterday afternoon. Will you kindly proceed with hie address? 

Mr. Arxeitus Jones — If your lordship pleases. Gentlemen of the 
jury, the responsibility of defending a man in a criminal Court is always 
a serious responsibility for the counsel who apjMiar for him, and when the 
charge against him is a oapjtal charge, and is one whicli involves the dread 
issue. of fife or death, that m^ponsibility becomes still greater and heavier. 
Rising as I do in these circumstances to resume the spf^h made by my 
learned leader, Mr. Sullivan, yesterday, I hoj)e that you will grant to me 
the same measure of eympathetic hearing, at any rate, which you have 
been good enough to give him. 

Now, let me, if I may, resume my learned leader’s argument at the 
point where he left off yesterday. Mr. Sullivan was pointing out to 
you that the evidence called by the prosecution with refcrencx^ to these 
acts of high treafion which it is said he comniitfed in Germany was quite 
consistent with ah entirely different view r)f the case^; tliat is to say, 
the view of an Irishman, a loyal and patriotic Irishman, who, stirred to 
the depths by events. <vf which there is evidence in this case already, 
which had taken place in Ireland id 1913, had in the midst of this great 
war gone to Germany, not feu* the juirpose of helping Germany to fight 
England, but for the purpose of fonning an Irish Brigade to strive for 
something they had a right to strive for, the protection of their country- 
men if they were cotTced or tyrannised by armed forces iii Ireland which 
were not controlled by the Executive Government. I suggest, with all 
re»pect^to my lord, that it is open for you to form that view of the case on 
the evidence as it stands. Gentlemen, let me, if I may, answer the 
question which was addressed to you b j the learned Attorney-General in his 
opening sfjeech. He commented, as he had a right to do, upon the dis- 
tinguished record which Sir Roger Casement enjoyed in the service of this 
great Empire. He had played a part, as the Attorney 'General said, in con- 
Molidating the Igrapire in one sense, that in different pnrt« of tht^ Empire 
he had been tryin .. to do his best in the responsible position he occupied. 
I 4 ^the year 191 1 he retired on a j>eri8ii<m, which, as Sir Roger Casement said, 
he had honotirably earned, and with a title, which it wae not in his 
power to refuse, which hie Sovereign conferred upon him. As the learned 
Attorney-General asked yesterday, what had hapixmed eince 1911 to 
convert that loyal and dutiful eon of the Empire into the traitor which the 
Crown, wishes you to believe that he is? What had happened? That 
was the question which the Attorney-General aaked, and T promise to give 
the leam^ Attornoy-GeneraJ his answer in the evidence which has been 
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already given, namely, the epeechee which ^ihe sergeaat of police !hae 
already isaid in evidence that he had read, read in the eouth of Ireland, and 
which, as he said, were being circulated all over Ireland. Let me pead 
the state of feeling there at that time — ** What he would urge upon them 
was that they should go forward in the same solemnity as that with which 
they devoted themselves in the cause of Protestantism when they signed 
‘^ihe covenant twelve months ago. Their leaders asked them to run no 
‘ ^ risk and to do no deed which they on their part were not prepared td 
*^ruii and to do.’^ 

Hie Lord CmBP Jurtice — ^W as this read in the evidence? Hiere 
were some passages that were read, but 1 do not remember that part of it. 

Mr. Artemus Jones — I beg your lordship’s pardon; your lordship 
remembers cerbiin passages were marked in ink. 

The Lord Chief Justice — Some parts undoubtedly were read. 

Mr. Abtemus Jones — It may be that I have not begur^ at the right 
point. The psirt I did read out was the part coining within the two 
black lines, which were marked at the.time ayd shown to the witness, if 
your lordship will rememl)er. 

'Che Lord CyiEF Justice — A s I recollect the evidence, this was all a 
little irregular, but, of course, was permitted ; at any rate, it w'as permitted 
by us for the defence, but the witiiec^ certainly did not say he remembered 
seeing those newspapers at all. WTnit he did say was that be remembered 
words somewhat to the effect that weie suggested by Mr. Sullivan, and we 
allowed those passages to be read. 1 think if you are going to read other 
parts of the sfieoch it becomes a very different proceeding. 

Mr. Artemus Jones — I only intended to read those passages that 
appear in the shofthand notes. "Jlie mistake I made Vas in picking up 
the newspaper and reading the passages marked in black ink. I read it 
on the assumption tliat it represented all that appeared in the €^horthand 
notes. Let me draw yOur lordship’s attention to the passiiges. 

The Aitorney- General — I do not want to take any unnecessary 
objection, ,but I should like references to be madt' to the iyiewtus of th© 
witnesses uf>on which this argument is based. It is a strange way to 
prove that a speech was made by asking a witness in a criminal case 
whether lie read a rejKvrt, even if he said he read that report. My 
recollection of the answer is that tli© only answer made by the witi^as wa© 
he read something to that effect. 

The Lord C^iisf Justice — Unit is how^ I understood it, and that is 
what I was pointing^ out to Afr. Jones. Strictly, it was irregular, but 
it was a latitude allowed to the defence liooause they might have been in a 
difficulty in "getting strict proof ; and it was not objected to by the CJrown, 
for that reason no doubt, ITiereforo I think it is that ye must confine 
it to the precise queetiorus and answers which weie obtained. At most it 
comes to this, tliat speeches to that effect were issued ; that is all. 

The Attornbt-Genebal — ^Th© question arises, if the on^ answer was 
that a speech to tliat effect was made, how far that justifies the reading of 
what purparts to be a newspaper rejiort a» showing exactly what was said 
which was never read out to the witness at all. • 

The Lord Chief Justice — All that I thinly is properly admissible is what^ 
Mr, Arteilius Jones is proposing to read, the pi*ecise yords put to th© 
witness in the question and accepted by him^ as words to that effect. 
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itxme peasantry and other® down in the south of Ireland? Qentlemen, it 
is important for you to bear that fact in mind, because it was only then 
that this loyal servant of tho Empire, as the Attoi-ney-General called him, 
up till 1911, first became connected with anything in the nature of arm®; 
and if the learned Attorney-General wants a complete answer U> the 
question which he put, and properly put, in his opening speech, I suggest 
to him that he will find the answer in these newspaper extract® that have, 
been read out, and, above ail, in the fact which is now, I think, beyond 
dispute, that it was in tliat way Sir Roger Casement started the Irish 
National Ycdunteer movement. Gentlemen, you must bear that circum- 
stance in mind, b(H:ause, you know, there are two views, as I suggc^sted 
before, for you to take on tho evidence as it stands. Primti fatie thost 
in Court listening to the impressive 8j>eech of the Attomey -General might 
have thought this was a case which was absolutely undefended. They 
may have thought because of this, prolxibly the most momentous crisis 
through which this island has passed, and when the fields of Eurof)e are 
reddened with tho blood of some of the Injst men in tl^e world, that it 
does seem at first sight an outrage that a man who served the Empire 
for so long should go to the enemy country and con^mit high treason as 
against his own Sovereign. Tliat waf. one picture which the learned 
Attorney-General drew ; but it it. your duty, when you arc sifting in that 
box as citizens of this land, to inquire into what the facts of the case 
are and into what the cin unistances of the case are. It is open for you 
to form your own view as to wdiat this man’s motive and what this man’s 
intention were when he is alleged to have committed these acts. 

Now, let me bring you, if I may, to tho crucial question you have 
got to determine when you rerire to consider your verdict. He is charged 
with committing high treason by adhering to tlic King’s eneinie® in 
Germany, giving aid and comfort to the King’s eneiriiefi. Gentlemen, 
you are dealing with tho langniage of a statute passed almost six hundred 
years ago, and the meaning of those w’ords aid and comfort” at that 
time, I suggest to you, was something rather different from the W'ord® 
” aid and comfort ” as they are used to-day. Aiding and comforting the 
enemy means supplying them with inh)rTnation or with forces or with 
material for the puqnjse of levying war against the King, and you have to be 
satined in your own mind that Sir Roger Casement’s intention when he 
was in Germany was to use the Irish Brigade for the purpose of fighting 
Germany’s Ixattles as against England. 

The liORD C^UEF Justice — Tho words of the stijtute, Mr. Jones, are, of 
course, to be inteipreted according to law, and therefore they are not for 
the jury, but for us. I only interf)ose because I want to tell you the 
meaning that/ we attribute to those words, and upon which I shall direct the 
jury, so that you may address your mind to it. I should not adopt the 
language which you used just now, but I sliall tell the jury that ‘‘ giving 
aid and* comfort to the King’k enemies” means assisting the King’s 
enemies in the war with this country, and that any act which strengtEens 
or tends to strengthen the enemy in the conduct of the war against us 
would be giving aid a*nd comfort to tlie King’s enem^iea, and that any act 
which weakens or tends to<weaken the power of this countiy to resist or to 
attack the enemy equally is giving aid and comfort to the King*® enemies. 
That is the direction of Idw tliat I intend to give. 
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Mr. Abt&wob Joots — I am mudx obliged to your iordahip. Gentle- 
men, you have to be satisfied, bearing in mind, of oourse, the terme in 
which my lord will address you when it octoies to his part of dealing with 
the case, and you will remember the terms of what he said, and also 
remember the essence of the offence is that it was Sir Roger Casement^s 
intention in going to Germany. Gentlemen, just consider the position. 
Here he was in Cork, according to the evidence, in the years- 1913 and 
1914:, certainly before the war broke out, addressing a meeting there, as 
one of the witnesses said, with regard to the Irish National Volunteer 
movement. You remember what I am referring to, because the police 
' witness referred to the fact that the name of Sir Edward Carson was 
mentioned, and that brought the meeting to an end. That was the move- 
ment with which he became associated. And now mark tins, you and I 
may bold our own views as to the propriety of what he did then before 
the outbreak of war. With whom the responsibility lies fo’^ the terrible 
state of things in Ireland, when the executive of the realm failed to deal 
with that which they ought to have dealt with, this menace of armed 
resistance to lawful authority, whoever may have been responsible for 
that I care not, 4ut the fact remains, 'the witnesses have already prov^ 
that that state of things had produced in the mind of the Irish peasantry 
a genuine fear that tliey might have to take that stop in case of being 
attacked by some armed force in Ireland- That was Sir Roger Casement's 
jKmition before the war broke out. After tho war broke out what 
happens? He goes to Germany, as we know, and adclre«!se8 these Irish 
prisoners of war and forms tho Irish Brigade. What were the first words 
that he u-sed to them? Mr, Sullivan yesterday dealt exhaustively with 
the witness wdio sfiid he urged them to fight against IiAissia, and so on. 

I do not think you will pay much attention to tho evidence of that 
witness. All the other soldiers wore agreed that he made one object 
clear to them, that they would go to Ireland to fight for Ireland alone, 
not for any purpose of Germany, but for Ireland alone, after tlie war w^as 
over or after a triumph at sea had Vieen won. I suggest to you, and I do 
it in all earnestness, that that supplies the keynote to the motive which 
actuated this man in the course he took. 

The Crown has to satisfy you by evidence, not by surmise, not by 
Buggestion, not by insinuation, but by evidence and facts proved your 
flatisfaction, that when he did this thing in Gennany he did it acting from, 
a motive of desiring to strengthen, to adopt the language of my lord, or ^ 
to tend to strengthen, ^the position of Germany in her war against England. 

Now, let me, if I may, deal with one point upon which no doubt 
the Crown will lay a good deal of emphasis. I ask you to form this 
opinion upon the evidence as it stands, that Sir Roger Casement's object 
when he addressed these prisoners of war in Gennany was precisely the 
same object that lie had in mind when, long before the war broke out, he 
addressed that meeting in Cork to fornf the National Volunteer movement. 

I have no doubt what the Crown may suggest in answer to that — they 

point to what they consider to be a very damning piece of evidence 
in the case, namely, the tsode. Gentlemen, let me deal, if I may, with 
that. According to the evidence called by Jbhe prosecution there was a 
German vessel somewhere near the ooa*&t of Ireland thep, I suggest to 
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you that thiU:> code is quite oobeietent ^itb ite beings used with that yesed 
for the purpose ot landiug ai^s. Gentlemen, that was a wrong thing to 
do, it may have been a wicked thing to do, but t^iat. ie irrelevant to th© 
obarjge that you have to consider, which ie high treason. Ihat is im- 
porting into Ireland arms, which is made an offence by the Defence of the 
Realm Act, and the proper proceeding against Sir Roger Casement for that 
act would be a charge, framed under the Defence of the Realm Act. The 
point I make on that ie that that ia not high treason or adhering to the 
enemieB of the King within the Empire of Germany. Gentlemen, that ia 
an important point I suggest to you for you to bear in mind, because it 
ia a sort of evidence, you know, which eometimea misleads a jury into 
returning wrong verdicts. I suggest that that circumstance alone is a 
matter which might have formed the subject of a charge under the Defence 
of the Realm Act, a charge against him of being a relDel; but, gentlemen, 
that is not tlVaason. What the Crown have to satisfy you upon is that what 
he did in Germany was treason in the sense that it was designed, and 
designed by him, to strengthen tlire forces of Germany as against England. 
I suggest to you with all reRj>ect there is no such evidence. I suggest upon 
the evidence called by the prosecution, when you consider the light that 
it throws upon the man’s character and upon his motive, that it is open 
for you to form the view that the object with which he did (this act in 
Germany was exactly the eame object as he had when he addressed that 
meeting in Cork in 1914. It is open for you to form a view of the case 
upon the evidence which would entitle you to return a verdict of not guilty 
in this case. If you are satisfied that what he did in Germany was not 
intended by him^to aid and strengthen Germany as against England, if 
you are satisfied that the object with which he did these' things in Geimany, 
and what he did do in fact, was exactly the same object and with regard 
to the same work which he was carrying on in Ireland before the war, it is 
open for you to return a verdict' of not guilty. 

*^Gentlemen, whom was the Irish Brigade formed to fight for? Tliey 
did not lea^ Gennany with Sir Roger Casement; they werejeft behind, 
as some of the witnesses have referred to. d'hy did not oome over to 
Ireland. When you bear that fact in mind, I suggest it is some evidence 
on which you can act at any rate when you are considering your verdict. 
That #8 a question I suggest to you respectfully you must answer, and I 
suggest also that the verdict you give must be an answer to that question. 
Whom was the Irish Brigade intended to fight for? It cortainly was not 
Germany. If it be true, as the evidence shows it^ is, that there was in 
Ireland a number of people, I care not w-Lat position of life they were in, 
whether peasants or anybody higher, who really thought they had to arm 
themselves fo%the purpose of doing that which the lawful and constituted 
authority of the realm ought to have given them for the protection of 
themselves, if that be the case, it is open for you, as I eaid, to return a 
verdict of ilbt guilty in this case. * 

I am not going to make any appeal to you on behalf of the prisoner 
which is found^ upon anything except those considerations that the laW’ 
allows. I am not goihg to address you upon the terrible responsibility 
that rests upon you in considering this case. It is, as I ^id before, a matter 
& life and death, and it would ill become me to dwell upon tha^ aspect 
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of the filatter as far as you are concerned. I spoke juat mw t»f the rcsiwmsiT 
hility 'which devolves upop counsel who pleadin^^ for tl»<* life of a feljow- 
creature. That responsibility is eanall cbm^red with y^iur reKpofixihility./ 
Each one of you must be satisfied beyond a reasonable doulit that tho (\<iwn 
have made out their case. The law demands, as tho .Vtlorncy- General 
said, a forfeit; but that is not all the law demands. That man has*a right 
to demand from you the same care and scrutiny in weighing the evidence' 
as any one of you would expect to get were you standing in that dock. 
It is said that life is a comedy to those who look on, and it ift a triigedy 
to those who feel. This trial may moan a tragedy to the prisoner on account 
of the terrible responsibility which rests upon your shoulders. Each one of ,, 
you must be satisfied, and satisfied beyond all reasonable doubt, that tho 
Crown have made out their case. I am not going to addrese any appea,l 
to you biised upon sympathy or upon anything like an emotional plea in 
the way of mercy. The ancient and valiant race from \i^hich thi.s man 
springs does not produce the type of man who shrinks fi om death for the 
sake of his country. The history of Ir?‘land cimtains many melancholy and 
ead chapters, and not the least sad is the chapter which tells and speaks 
80 eloquently of* so many mistaken sons of that unfortunate country who 
have gone to the scaffold, as they think, for the sake of their native land, 

I am not going to base any aj>p<.*al to you upon emotions. If the Crown 
have made out their case, it is your duty as lawful citizens to return a 
verdict of guilty; but 1 claim this, that the law requires that the Crown 
should prove their case, and prove it up to the hilt, and you must with sure 
judgment and with clean consciences consider if you be satisfied upon that 
point; and if you* do that, if you ajiproach tlie case in tVat spirit and apply 
that test to it, dark and heavy as the case may be as far as the defence is 
com^rhed, I do suggest to you that there is a way open to you to return 
a verdict w^hich w^ould be none the less just because it is humane. 


Closing Speech for the Crown. 

The ATT0RNBT-GEisnf5R.iL — May it please your lordships, gentlemen of 
the jury — The case for the defence here has been presented to yovk, in the 
main by Serjeant Sullivan, wdth an ability and proj)riety and an eloquence 
which his distinguished career at the Irish bar entitled us to expect at hifl 
hands, and I, as aU of us, most greatly regret the indisj>o®ition which 
at the last moment has deprived the prisoner of the advantage of his 
closing sentences, though not, I am glad to recall, of the main argument 
upon which he relied. t 

Gentlemen, my learned friend wdio has just sat down has made an 
observation with w’hich I entirely concur. He told you that you must 
demand of the Crown in this case and at the conclusion of •this case that 
it shall have proved beyond all reasonable doubt the charges which it has 
made against the prisoner. I accept and I repeat the observation. It 
is the duty of the, Crown to prove conclusively, find so that no doubt can 
lingej' in the mind of any man amoqgst yewr number, that the prisoner 
has been guilty of these acts for which the Crown arraigns him to-day. 
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It will be my duty^ 1 hope not at length, to eatiefy you that at every stage 
dl this case the Crown hae proved every material statement which I made 
to you when, on behalf of the Crown, I opened this case some days ago. 

It is proper that I should make some general references to the only 
defence which has been attempted in this case before I trouble, as 1 fear 
I mustf trouble, you with a more detailed reference to the evidence that 
lias been given. Gentlemen, when I opened this case I was of opinion, and 
I am still of opinion, that I opened a simple and intelligible case, 
susceptible of a very clear answer, if indeed any answer could be made to 
the charges which it outlined. You have now heard counsel for the 
prisoner, and have heard the questions which they put to the witnesses 
who were called by the Crown, and you have heard the observations by 
which the defence has been made in the speeches of learned counsel. 

’ Jjet me summarise to you, as I conceive it, what the nature of that 
defence, now tSiat we know it, is. I understand it to be this— the prisoner 
did not attempt to seduce Irish soldiers from their admitted allegiance 
to the King in order that they miglit assist Germany, he did not attempt 
to seduce those soldie}*s from their allegiance in order that they might 
fight against England ; but he was so struck, his mind was so affected by 
the growing lawlessness in Ireland, by the constantly increaeing accession 
of military equipment and strength to the Volunteers in the north of 
Ireland, that with the object of establishing an equipoise, to become 
effective after the war, between the strength of the Volunt'^rs in the north 
of Ireland and the strength of those opposed to this view in the other parts 
of Ireland, he made attempts to procure men under the oath of military 
allegiance to the Sovereign of this country, to ple^lge themselves that 
at the end of the war they would go to Ireland, not f6r ihe purp>ose of 
assisting Germany, not for the purpose of fighting England, but for the 
purpose, as I have said, of holding themsicdvevS as a balance against the 
military power of the Volunteers of the north of Ir<‘land, which, in the 
view of the prisoner, had attained excessive projjortions. Now, you 
have listened to the speech, you have heard the rhetoric, and I xnake no 
complaint of it, by which that speech w*as .supported, and ye- are in a position 
to judge whether in a few sentences J have not given you the whole sub- 
stance of the defence. It is a very simple issue. Whethc^r, even if every 
fact in ft was proved, it would be a good reply to the charges made by the 
Crown is another matter, and a rnatt<'r on which for the moment I posti)one 
discussion, }x^.cause it is more convenient, and it would be a course more 
economical of your time, if I first examine into this question whether the 
evidence of what the prisoner actually did supplies the slightest support 
to the theory so elaborately placed before you to-day. 

Now, consi^*; ’ the case quite shortly. Consider the two alternatives, 
and then 1 will call your attention to the evidence, and yon can choose 
between those alternatives. The case^that is presented to you by the Crown 
ifi this short tase, that the prisoner, a man who, as you know well, was 
long in the service of this country, and a man who well understood public 
affairs, that this man on the outbreak of war, the greatest struggle in 
which the country to whi^b he had so long belonged had over been engaged, 
went to the country of our principal enemy, that he found there captured 
soldiers of His Majesty the King, that he set himself then and there to 
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ieduce those men from their allegiance with the object of using them in 
violation of their military duty and at the risk of their lives in ar^ 
enterprise which might injure the country to which they owed that alli- 
ance. That is the charge made by the Crown, and a very specific charge. 
The answer is that they were not to be used to assist Germany in any 
way, but they were only to be used on the conclusion of the war for 
matters concerned with the internal politics of Ireland. Those are tlie 
two cases. Let us examine them in the light of the evidence. 

First of all, let mo call attention to an eloquent passage in the speech 
of my learned friend, Mr. Sullivan, in which you may, I fiiink, find some 
indication that even he was oonscioua of some of the weaknesses of the 
case which he was recommending to your convictions. He said^ — 

Genilemeni what are you to do when, after years of labour, your representatives 
may have won something that you yearn for for many a long day, won it under th^ ^ 
constitution, had it guaranteed by the King and the Commons, and you are informed 
that you should not possess it because those that disliked it were arming to resist 
the King and Commons and to blow the statute off the book with powder? The 
civil police could not protect you, and ttie military force would perhaps prove 
inadequate for your support. You may lie down under it, hut if you are men, to 
arms when all else^ fails, defend yourself. If the civil government will not protect 
you, if the constabulary cannot secure your rights, if you cannot rely upon brigades, 
the ultimate resort for any man in the protection of his constitutional freedom is to 
stand with aims in his hands, and if a civil government can be terrorised into 
obtaining his rights, try if his attitude will not inspne them with sufficient respect 
to do what is right without fear, favour, or affection. 

Gentlemen, I read that passage because I nin anxious that the defence 
as 1 put it to you sliould bo put, not in language of my own, but in the 
very language u^ed by my learned friend, and iramt^liately followed in 
hi® speech by this observation, That, gentlemen, is tlie case that 1 
])re«ent to you on behalf of Sir Roger Casement ; that is the explanation 
" of everything that he has done/' What is contained in the paragraph 
that 1 have just re^xd to you? I will Kummarise it again, I hope wdth 
complete accuracy. It means this. Ireland had obtained Home Rule, 
or had af least secured tho result that the Home Rule ^lill was upon 
the Statufe Book. They saw arming in the imrth of Ireland great 
forces, proclaiming their intention of resisting it, and finding that Die 
military were afiparently inadequate for the 8U])port of those who desired 
the Home Rule Bill to become law, they judtred it necessity that 
Irishmen should adopt the ultimate resort in tlie protection of their con- 
stitutional freedom and stand with arms in their hands. I quote that 
particular speech oPiny learned friend, because I desire at once to make 
this observation upon it. Had the acts for which the prisoner stands 
arraigned been committed before the war took place, had they l)€en com- 
mitted at the time when the acts which he alleges on the ffart of the Ulster 
Volunteers were taking place, these words might have been a good defence 
or a bad defence, but they would at» least have bad great jelevance. 

1 do not desire, and I hold it be wholly irrelevant, to go into old and 
unhappy controversies that have ceased to maintpan any contact with the 
march of events, but I remind you of this, tjjiat there had intervened 
one circumstance* which had altered the whole phase of Irish politics, 
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and my lekmed friend in the v^ry next paragraph, to which 1 will 
presently draw your attention, shows that he realised it had altered 
the whole phase of Irish politics. What was that fact? It was that 
tlie greatest military power which tlie world has ever known wae trying 
to destroy this country and trying to make an end of this Empire. Since 
' these ijontroversies arose, what honest citizen was thinking or talking 
of 'whether or not there might at some future day be resistance to the 
Homo Rule Bill? From the moment that Germany made her tiger 
spring at the throat of Euroj^e, 1 say from that moment the past was 
the past in the eyes of every man 'who wished well to England, and my 
learned fritnd knew it: he was oppressed by the difficulty, and he goes 
on in his speech, and he says this^ — 

(ivntk nico, i)ii8 (jonriiiion of aifairs had indeed been reached prior to this war 
that has broken cut witli the Kmpire of fiennany. 

jS\'w. listen to this, slK)wing what the real facte were, and showing 
how’ clc'arly iny harried friend realised them — 

Thvic was indectl an uiuV^TStandnig and a coincntion between the greater 
leaders of these faeticaa arming and eoiniter-arming, that for a while, while the 
danger lo ihc* Ktiipite exijsttd, tlua dreadful state of affairs should l>e put an end 
to; that, in tlu* nuMnliine, faith has been kept, let us all thanlf Providence, for it 
enabled my ccimt r \ incn m the service of Iielaiid, for they are serving the glorious 
traditions of liiri? own land, to write their namcH in every battlefield in Europe, 
a thing ihnt would ba\e lieen impossible without such understanding. Do not 
imagine, thnugli y<ni may live in a great city of the Empire, that you can sneer 
at the loyal patnctisni ct tlmse men. 

Observe the renin rknble adnii'Nsion made in those wx»rds, and, indeed, 
a necessary uthuis^ion for any candid and reasonable advocate. My learned 
friend himself remfnds you there that on the outbreak* of the war there 
w'a« an uii(]orsl:in(Uii;.»- and a 'Convention l)etwoen the greater leaders of 
these faction.s that tlio daiiger to the Empire existed this dreadful 

Slate of thin'j,s ^Ixnild ]k‘ fail an erfd to. Then my learned friend points 
out, and quite truly, that in the meantime 

Faith h.is hyii k* ju . l<'t u-- all tharik Providcijoe, for it enabled my ^countrymon 
in the HOfVHM* of Ireland to wnlo tlif*n narnea in every hatlJ'dield in Europe. 

So that we have it admitted, and this is the case of ni^ learned 
friend Idmself. tliat while tin re wore unhajipy controversies and jirofound 
antagoTij^rn <jf oiiinioii, aefs done on ])oth sides, as to w*hich 1 do not ask 
DOW wlietlier riieoru* was ripdit or ifie other wa« rieht, for the inquiry would 
l)t^ loI!L^ )>itter, and irrelevant, we have it admitted that wdtli the out- 
bn^'ik tlu- war, with tlic danejer tho Emf)ire ^which the outbreak 
of this war involved, there was an arraiigrnierit and a convention l>etw’een 
the li’.aler- f>f ti]f M' factions wlihh would enable Irish soldiers to do wdiat 
Irish soblicrs ' done In every great war in wdiioh this country has 

entrageil — write their names wdth tlieir swords on the battlefields 
of Eiirojic. 

^’es. pci<tlemen, but how do these reflations help the prisoner? 
How do tlieso ndleidions wjpjnirt what and "wdiat alone is the case made here 
ljefor<* y. >: oti !|i(' pri.^niier^^; behalf? Old c<vntn vcrsies and danger®" 
which Tuiijlit h.'ve from thow* con trove rsios Jiad this Avar not 

broken out. 'i’ho <,ufbr(Mk «'f war, tho swift menace to everything this 
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country posseaisei, to every tbing that oUr aocestora have bequeathed to us 
in our long history, the swift menace to all those things, I say, the 
realisation by the responsible men of all parties in Ireland of the menace, 
required that these controversies shoi^d be composed as long as the danger 
lasted. Is that the view the prisoner tooki What was the quality of 
the prisoner’s acts? At the very moment that these Irish soldiers who 
in my learned friend’s eloquent address have written their names on the 
battlefields .of France, in that glorious retreat which marked the early 
days of ^e war, at the very moment when they had been taken into cap- 
tivity, his idea of observing the truce, the existence of which has been 
plainly stated to you by my learned friend, of avoiding the danger to the 
Empire of raising these matters as long as the war lasts, was to go over to 
Germany under circumstances on which I shall say more in a moment, and 
attempt to seduce those men from their allegiance, and to arrange then 
and there that at some period, which I will show presently wgs not the end 
of the war, they were to land in Ireland in order to evoke there once again 
the hideous spectre of disunion, disloyalty, and armed insurrection. My 
learned friend has put before you, I have Eold you, a suggestion as to 
the proposal that the prisoner made to these Irish prisoners of war from 
which 1 dissent from first to last. lie has told you that what the prisoner 
said to these Irieh soldiers at Limburg was that at the conclusion of the 
war they should go to Ireland in order to fight for Ireland. 

Now, I have an observation to make to you at the very outset before 
I chfillenge and test that claim, and the observation I wish to make to you 
is this — I shall put it in the form of a question. I have already asked 
that question in thie case and received no answer to it ; the question can be 
put thus 8thortly--*Why did the prisoner ever go to Germftny at all? That ia 
the first question, and I fallow it by a second — How did he get to Germany? 
What was the nature of the arrangement and of the assurance that waa 
given to him before he went to Germany? How was it that when his 
country was at war with Germany, when these Irish soldiers on the 
field of battle had just been made prisoners by the German ^rmy, that we 
find him for months a free man in Germany, moving without restriction in 
whatsoever part of Germany those Irish soldiers w^erc confined, able, without 
control or interference, to go amongst them and attempt to seduce them? 
Why in this view of the case did he go to Germany at all ? What suggested 
motive is there? Gentlemen, it is not through inadvertence, I apprehend, 
that no answer has been given to that question by my learned friends, 
because when I opeped this case to you I tell you plainly it struck 
this question waa the crux of the whole matter of the prisoner’s activities. 
Let me remind you of what I said, and how pointedly I said it when I 
opened this case to you. I said this very deliberately, '‘Jf it be possible 
“to give an explanation of the original journey of the prisoner to 
“ Germany which is consistent with the duty which he owed, and which 
“he has so recently professed to his Sovereign and to his C(^ntry, I hope 
“ that this explanation will be put forward by the very experienced counsel 
“by whom he has the advantage of being defended.” 

The question .that I asked, as I then said, deliberately and pointedly^ 
has never been answered. Why has nevtjr been answered? I can tell 
you. It has never been answered because no answer to that question could 
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be given which is consistent with the integrity of the prisoner* Why did 
he go to Gernmnyl His case made before you and through the lips of 
his counsel is that he went there to make sure there would be some men 
who would be etrong enough to balance the Volunteers in the north of 
Ireland after the war. Where do you think would be the place in which 
his efforts might be most fruitful if that really was his object? 
Do not you think that if tliat really was his object he might possibly 
have atayed in Ireland where he would still have b^n in the 

King^s dominions? Why go to Geimany? Why go and corrupt other 

men, to make them in breach of their duty incur grave penalties? 
Why go there? How arrange with that Government which gives very 
little for nothing? How arrange with that Government that as the Irish 
prisoijers were taken they shi)ulcl be addressed by him? How was all this 
arranged, on what terms, and in what documents were thoee terms conveyed? 
Gentlemen, if^ we knew^ the full story of the circumstances under which 
this man went to Germany, if we knew what negotiations had taken place 
and what safeguards weie given,, what plans wwe made, perhaps this 
defence w^ould be even more ‘difficult than it is to-day. 

Now, let me, as I promised you I would, show you in a moment bow 
wholly inconsistent the evidence given by tlio Irish w’itne&ses is with the 

case put forward to day. 1 will follow them much in the same order as 

my learned friend, Mr. Sullivan, followed them yesterday. I take first 
of all the witness Cronin. He had said there were seventy or eighty men 
in a crowd.i 

By the Loud Cktev Justice— He said that ho was going to form an Irish 
Brigade, and he said why live any longer in hunger and misery in this camp when you 
can better yourselves by joining the Irish Brigade which I am. going to form; you 
will be sent to Berlin as tJie guests of the (ierinan Government. 

I pause there to ask whether, in your reading of the habits of the 
German Government, you think that tlic German Government were taking 
the i^me viewr ef the activities ef tiie prisoner that apparently the prisoner, 
according to the evidence }tut feiward on his behalf to-day, was taking,- I 
am unaware V)f anything in the history of the German nation during 
this war which w^ould lead me to accept wdth enthusiasm the* suggestion 
tltat they would Ik.‘< jaepared to offer imliiuited hospitality to a number 
of Irish soldiers in order that when the 'war was over they would be able 
to writ^ a new page in the purely domestic history of their country ; I am 
unaware of anything in the suggestion that leads me to accept wdth alacrity 
the theory, by w'homsoever it is brought forwaird. 

Examinatinn continued — Did he saj what thia Irish Brigade was to do? — He 
Bald lu the event of Germany winning a fioa battle he w'oiild land them in Ireland. 

llien I hav^ in the print, And Ireland wxnild et|uip them ” ; I do not 
kjnow howr that iikt be, 1 do not reoidlect that answer. The words I 
want to lay stress on are the,sc, He fiaid in the event of Germany winning 
** a sea battk he would land them in Ireland," ' 

What were they to do in Ireland ?— Free Ireland. 

Did he say who they were to fight against? — Against England. 

Did he say what would happen to them if Germany did not win ? — They would 
bo sent to America. They would get £10 or £20 pocket money and a free passage. 
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If the nature of the activities which were contemplated for these 
men were of the character which it is now suggested to you on behalf of 
the prisoner they were, here again I pause to express my surprise that 
the German Government, in return for such prospective services after 
the war, were found advancing or promising them £10 or £20 pocket 
money at the end of the war and a passage to America. It may be 
so, but it would surprise me if it were so. What is involved in that 
unoontradicted evidence — never forget that — and therefore evidence, as 
my lord will tell you, to be received by you? What is involved in that? 
If Germany won a sea battle they were to be landed in Ireland- Does 
he say at the end of the war they were to be landed in Ireland? ' He 
says nothing of the kind. My learned friend, Mr Sullivan, says, if 
Germany wins a sea battle that would be the end of the^ war. He is 
quite wrong. It does not necessarily follow : it might be or it might 
not; there is not the slightest irnlication in the speech he was making to 
them that the prisoner i<s convinced of it; it might be not a decisive German 
success, but it might bo such a success hs to g^ve Germany such a tem- 
porary control of the sea as w^ould enable her to send these men orex to 
Ireland. There iff, not a single word in the evidence of this man (I will 
deal with the story of the other witnesses later) which lends support to the 
view that the. prisoner said a word to them showing that their inter- 
vention in Ireland was to be at the end of the war. Tlieir interven- 
tion was to be if Germany wins a isea battle. Why do you suppose he took 
that as the j)eriod ? For obvious reasons. Until Germany won a sea 
battle it was clear that it would be extremely difficult, if not impossible, 
to take any considerable body of men to Ireland, arif^ therefore there 
would be no serious or practical proposal at all if he had not made tbis 
proviso. And so the proy)OBal was at the earliest moment which mad© 
it possible, when success, temporary or complete, made it possible to 
make an invasion of 1 1 eland, and wlien you make that invasion to fight 
against England — ^not against Volunteens in Ulster, not at the end of 
the war to tBec fair fday between the various factions and •to that 
Ireland is no^ robbed of her birthright. If he isaid that, wdiolly different 
considerations would have arisen; but he did not say that; he said to 
these men, as I told you liefore, attempting to corrupt them, in effect: 
''At the first moment you can safely get to Ireland will you go #iere; 
" wdll you join this brigade and light against England?"' Gentlemen, 
you can sweep away all these belated after- thoughts and sojihistries 
about old Irish politics* and the Volunteers in the north of Iredand. They 
were never in his mind when he made these speeches, they never inspired 
the appeals he made, they had no relation to it, and, as 1 have said, they 
are after-thoughts when it is ne<^essary to attempt to exhume%omo defence, 
how^ever remote from the facts, in the position in which the prisoner 
finds himself. • 

So much Mr Cronin's evidence. Now, let me take the evidence of 
the next witness, O'Brien^ — 

He said that if they were successful in winning the war they would land 
Irish Brigade along with the Gorman army in Ireland. ^ 

Mark that, " Along with the Gerirmn Army." • Does that look very 
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much as if the mvasion was only to be at the end of the wa^t That is 
unoontradicted evidence, and 1 think uncroes-examined too. My learned 
friend reminds me of a passage before that^ — 

I heard him say, **Now is the time for Irishmen to fight against England, now is 
*Hheir o^ortunity for doing so; join the Irish Brigade.” He said he came to form 
an Irish Brigade, and he wanted all Irishmen to join the Irish Brigade and become 
guests of the German army. 

Gentlemen, I pause to make the comment there that I am not one ' 
of those who, in dealing with the memory of private soldiers, of words 
said to them many months ago, under circumstances of great stress 
and anxiety on their part, would ask you or any other jury to 
accept with verbal precision their recollection of what was said, but I 
would confidently ask you to accept their recollection as to the broad 
and salient features of the speech so often made to them. That is the 
recollection of this man O^Brien. 

My lorTl reminds me of a question, and it is convenient I should 
read it, in the cross-examination by my learned friend^ — 

Did he say they were to* be transferred to Ireland when Germany had won the 
war? — Yea. 

And if Germany failed to win the war they should •go to America? — To 
America, yes. 

Arrangements would be made to have them go to America. Did you speak to 
Sir Roger Casement at all yourself? — No. 

The Lord Chief Jtjstioe — T hen there is the re-examination. 

The Attori^et-Gbnbral — T here is the re-examination by my learned 
friend, the Solicitor-General^ — 

To take you back for a moment to the speech you hef^d Sir Roger Casement 
make, he said the Irish Brigade were to fight in Ireland ? — Yes. 

Did he say who were to take them to Ireland to fight? — The German Army. 

Did he say against whom they were to fight? — To fight against England. 

It is quite obvious that the phrase, When the war is over," in 
such a connection has no meaning at all. If they were to be taken over 
to Ireland V> fight against this country by any German agency, military 
or civil, whether they were also accompanied by Germrin soldiers or not, 
it is quite obvioue that if one war was over that was the commencement 
of a new war; it was an act of hostility, it was just as much an act of 
treason to this country to arrange at a moment when a particular phase 
of a war was concluded as it was if it were terminated immediately, by 
the agency of your late enemy, to transport armed men accompanied by 
German soldiers to Ireland ; it^ was just as much #an act of hostility as 
if there never had been a temporary conclusion of the existing hostilitiee. 
Tlxe truth is, as one must recogniee when you look closely and collate 
tlie evidence #f "he various witnesses, that the real application and appeal 
that was made to them was that they should go to Ireland when the naval 
victory was won. • 

Now, gentlemen, I come to the evidence of Robinson^ — 

I remember him saying, “Now is your chance to fight for Ireland and free it. I 
“am very glad to see you here. This is the only chance you will have to fight for 
“Ireland. Why do noV" you join the Irish Brigade?” Then he spoke about the 
treatment of Ireland in England# That^is all I remember. 
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What was ths Irish Brigade to do?— They were supposed to laud in Ireland 
and free Ireland. 

By the Lord Ohxbf J dsticb — T ell us what yon heard him say, hot what thw were 
supposed to do ? — That is about all I can remember at the present time* He said 
he was very glad to see so many Irishmen here, that now was our time to fight for 
Ireland and strike a blow, and he hoped we would all join the Irish Brigade. 

Examinxition continued^Did he say with whom the Irish Brigade were going to 
fight? — Fight against England. He said that if Germany had a victory on thn sea, 
,they would land the Irish Brigade in Ireland. 

This etatement repeated by that witness is w’hat I ask you to oonclude 
was actually said by the prisoner. Those are the terms of the proposal, 
which the submission of the Crowm puts before you, dealing with the 
facts; that was the proposal, that if Germany had a victory on the sea 
then and there they would land the Irish Brigade in Ireland. My learned 
friend reminds me that in cross-examination he adhered to that storyi — 

And did he address you? Did he say it was to go to Irelajud when the 
Germans had won the war? — No, he said if Germany had a victory on sea. 

Did he speak about Germany winning the war? — Yes. 
t What did he say about Germany winntng the«war? — He always said that 
^Germany would win, but we contradicted him and said they would not. 

I suggest to youg:hat he represented when Germany had won the war that the 
Irish Brigade was to go to Ireland unless there was a victory at sea meantime. 
W^as that what he said ? — I cannot remember that. I remember him saying if Ger- 
many had a victory on sea he would land us in Ireland. 

So that h© adheres to hifi sfx^ry under the stress of cross-examination. 

I am reminded of another question in my learned friend's re-examina- 

tion2 — 

You told the jury .that you heard Sir Roger Casement say tl^t if Germany won 
a victory at sea the Irish Brigade would be landed in Ireland? — Yes. 

Did he say who would send the Irish Brigade to Ireland? — Germany would 
send us to Ireland. 

Did he say whether they would have any fighting to do? — He did not go into 
that ; ho said it was to free Ireland when they got there. 

Did he say from whom they were to free Ireland? — From England. 

So niucl; for his evidence. Tlien Michael O'Connor was the next 
[witness. He heard tiie prisoner addressing some merr^ — 

I Ho said, “ Now is the tin^e to fight or strike a blow for Ireland,’* and that 
^ngland was nearly beaten. , 

You notic(‘ the exaltation in that statement. 

1 should think there fvere about seventy men listening to him. I was on the 
mtskirts of the crowd. I have told all that I heard him say. I saw him on that 

®<^ca6ion, but I did not hear what he said. "J’he people were hissing and booing 
urn down tlie lines that day. Ho said that those that hissed him were followers of 
ohnnie Redmond, the recruiting sergeant of the British Army. A sfrgeant- major of 
he 4th Dragoon Guards called Casement a traitor. That sergeant-major was sent to 
Giessen or some other camp for punishment, along with Corporal Robinson. 

Then the next witness is Moore^ — 

^^l^*^** Gasernent asked those men to join the Irish Brigade, I being among 

r me men, and he said any man that w'ould join the Irish Brigade bo would give 
m uniform, better forfd, and better housing. * 
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The theory, I imy pause to say, put fdT^svard by the defence ha« 
not explained to us why a German uniferm should have been immediately 
provided for the men then if the fighting was to be in Ireland after the 
war ; that is a link that is somewhat missing in the explanations that have 
been given. I resume reading now^ — 

He also said, iu case of the Germans losing the war, he would send those men 
to America, give them a free passage and £10 or £20 pocket money, and guarantecr 
employment in America. The Irish Brigade was to be sent from Limburg to a 
camp outside Berlin. Ho said they were to be the guests of the German Government. 
He also said the first German victory on the water he would land the brigade in 
Ireland. 

Then he was asked what was to be done with the Irish Brigade, and 
he said they were to be landed in Ireland. Then he was asked : who was 
going to land them in Ireland, but that he does not know — 

I did not hear him say how the Irish Brigade were going to get to Ireland, 
but he said he would land therri in Ireland. 

There again you find the statement very clearly recollected and spoken 
to by this witness, that it was to be sent to Ireland when the German 
naval victory was gained. 

I come now to the evidence of Neill. I do md propose to read that, 
because I have to nudte an observation upon it. Neill, you will remember, 
is the witness who spoke about the Russians and the Turks. Without 
throwing the slightest reflection upon his good faith and desire to tell 
the truth, comparing the st.itement which he made with the statements 
that had been made by the other military witnesses wdio have been called 
before you, I def not ask you to place any reliance at all u}x>ii the isolated 
and unsupported evidence of Neill as to these observations about the 
Russianis and the Turks. I say tliat to clear the ground, because I want 
you to deal with the case upon matters which are established, and not upon 
matters which are disputable or may be questioned. In justice to Neill, 
I only makf*. it clear that w'hile I do not ask you to accept his recollection, 
unsupported as it is, upon this {»oirit, I make and 1 ehould concur in no 
reflections at all upon the man’s credibility or hie desire to tell the truth 
as he remembered the facts. 

i have given you now the clear recollection of the witnesses, collecting 
it together so that you may have it all before youi’ minds, at the same time, 
as to what wiis actually saiid to them by the prisoner. What becomes 
of the defence, and what Ijoconics of the only 'r^efence w^hicb haa been 
attempted to bo made? Is there one wdtnoss to whom it was suggested 
that all they were to do wa§ to come and be ready in order to watch the 
Volunteers intthe north of Irehind? Can any man who has listened to that 
evidence as to what the prisoner actually said doubt that it is an invented 
story that i? put forward that 'was concernetl to obtain the services 
of these men remotely in tlie future, in order that they might deal with 
the situation as it emerged in Ireland after the war? There is not a single 
witness who has made any statement consistent w ith that view, and all the 
witnesses have made statements that 'are wholly inconsistent with that 


172 


» P. 34. 



Closing Speech for the Crown. 

Attomey-OeikenU 

view. He waa not asking them any^ing of the kind. What he was asking 
them waei this, if Germany^ gained a narval success, in other words, if 
Germany acquired the facilities for landing troops in Ireland, are you 
prepared to go and fight in Ireland against England 1 That is what he 
said, and that was all that he said, that was what he always said, that is 
what all these witnesses speak to. What is the nature of that attempt*? I 
respectfully accept, as I should be bound to accept, the indication which my 
lord, the Lord Chief Justice, gave to my loai’ned friend as to the direction 
which he proposed to give you on the question of law, which is for my lord. 
I do not pretend to recall with precision the admirable language in which my 
lord stated tlie direction which he proposed to give to you, but I remember 
that my lord said this, that he should direct you that anything was an aiding 
and comforting of the King's enemies which strengthened the enemy for the 
purpose of his struggle with this country, or which weakened this country 
for the purpose of its struggle with the enemy. I ask you toT apply that 
test to what we know now and while it is fresh in your mind on the uncon- 
tradicted evidence of what was said by the •prison^ir Casement to these men. 
lliere is no other evidence, and I have read to you all the evidence which 
there is. Apply that ti'St. Supposing that Germany did win a naval 
success, giving her temporary control of the seas, giving it her for long 
enough to land Irish and German soldiers in Ireland, supposing that had 
taken place, would that or would it not have strengthened the enemy Ger- 
many in her struggles with tin’s country ; I ask you, would it or w^ould it 
not? Would it or would it not have weakened this country in her 
struggle with Germany, suppo^iing that liaj^pened which I ask you to 
imagine? If you an^^wer those questions I ask tluem, §nly one answer 
is possible. Of course, Germany must have been necessarily strengthened 
if they could have landed troops in considerable Humberts, and arms and 
ammunition in Ireland : just as Germany would have been necessarily 
strengthened, so this country would have betui necessiirily weakened. 

When we are ronsidoriiig these continereucies, when w^e are attempting 
to understand* motives and appraise expectations, we must not confine our 
view's to wdiat*we know now, that in fact tlu'se men retained their loyalty, 
starving as we know they w'ens starving as the evidence shows us they 
w^ero, starving as the prisoner’s address to them shows that he luicw at the 
moment, when he made his ay^peai to them, they were. It is true that, 
in spite of those oircimLstaiices, only 50 men were seduced and corrupted 
from tlie soldierly duty which they owed to their Sovereign ; that is true. 
But, gentlemen, supposJng they had all been seduced, supposing they had 
l^mpeded in a body, supposing the attempt which ho desired to succeed 
■lad wholly succeeded, and there bad l)eeii thousands of these ^Irish soldiers 
iwho in Germany had consented to ent. the bread of Germany, and wear the 
'uniform of Germany, and to hold themselves in readiness to come and 
invade Ireland on the first opportunity, what do you think would-»have been 
the moral effect on the strength of this country? Do you think it would 
have weakened her in this w'ar that it should have been kAown that 
thousands of Irish soldiers, forming the flower of that small Expeditionary 
Force, of which all Englishmen were so proud, b#id stampeded into tlie arms 
|and the camps of Germany, and were now to be secto waHi^ing at will in 
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Germany wearing Germany’s uniforms and anxiously awaiting the mom^n 
when a German sucoess at sea might enable them to be transported 
Ireland, in order that they might take up arms against England; wouh 
that strengthen Germany and weaken England? Have you any doubt ii 
your minds that considerations of that kind passed through the .minds o 
Germany, a country of which I have said you will probably draw the viey 
that they are not guilty, as a rule, of disinterested acts of generosity O] 
charity. If that was the view the prisoner shared with the German Govern 
ment, that would explain their readiness to provide them with superioi 
rations and uniforms, and their readiness to promise <£10 or £20 to each 
man if the war went unfavourably for Germany and he had to bo seni 
back to America. 

I have said, I hope, enough upon this part of the case, and now I oom< 
to another^point on which I certainly hop^ and believed that my learhec 
friends in their speecheo would have at least suggested some theory. Wi 
now know that the prisoner on his view, such is his case, had only asked 
these Irishmen to hold themselves in readiness to go to Ireland, at the con- 
clusion of the war, for the purpose which has been stated to you sc 
frequently. I should like to have heard some explanation as to why 
he went to Ireland, having been in Germany, before the end of the war. 
I cannot tell you how he went to Ireland. I agree with my learned friend 
Serjeant Sullivan’s observation on this point that the Court and the jury 
may reasonably take cognisance of the fact that Ireland is an island, and 
therefore the probability is that he went there b}’^ sea. To tliat view I assent. 
I have not b^n in a position to inform you, or to call evidence before you, 
showing how h£ got to Ireland. My friend disputes altogether, I will not 
say my theory, but my supposed theory, because if be had examined my 
opening speech a little more clearly he would have observed that I did not 
commit myself to any theory upon this point; I studiously and carefully 
avoided doing so ; but my * learned friend disputes the supposed theory of 
the Crown* that the Aud ” had any direct connection wi^h the landing 
of the prisoner in Ireland. He says, and I think the observation be makes 
here upon my opening is well founded, that I put it too high when I said the 
Aud ” was taken near Tralee. I think that crit ism made by him is well 
founded upon that statement in my opening speech, and to the extent to 
which I will indicate to you I withdraw it. It is quite true, as the evidence 
stands before you, that the Aud/’ consisting of a crew of German blue- 
jackets and German officers, was not captured near Tralee; it was captured 
about 90 miles, I think it was put, from Queenstown. 

The Lord Chibf Ju^jiob — 138 miles from Queenstown, 90 miles from 
the coast. • 

The Attobnet-General — 90 miles from the coast of Ireland. I did not 
happen to be in Court when tharf> evidence was given. That, gentlemen, 
makes it ^ery necessary to ask what was the Aud ” doing on the view of 
the defone^. 1 will state to you in a moment the view of the Crown as to 
what the / Aud ” was doing quite clearly, and I do not care whether she 
was withri 3 miles of Tralee or within 90 miles of Tralee. The theory of 
the Crown is this, tliat it Was all part of a concerted enterprise, concerted 
in Germany. •! stated tl^^t in opening, and I state it now. I made a 
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geographical error, euoh as it ivas, but I re-state the theory of the Crowix 
that it was part of a common enterprise. Whether or not the Aud^^ 
was to be landed in a different part of Ireland I do not argue, and I am 
not concerned to argue. It does not matter to me where it was going to 
land if you accept the view that it was going to land, to carry arms to 
Ireland. I do not know that my learned friend, Serjeant Sullivan, •did 
'accept that view. On the contrary, I think some of the observations he 
made support an entirely different view. My learned friend, Mr. Jones, 
on the other hand, when dealing with the question of the code, said it may 
have been intended for the purpose of ©ommimication with the Aud.” 
It may be ; I do not know, 1 note a suggestion which may prove helpful 
in this tangled mass, when so much is left to conjecture and so little can 
be alleged with certainty. It may be that my learned friend is right. The 
fact that this code, as to which 1 shall make some further observations 
to you in a moment, was available, as my friend suggests, for communica- 
tion with tte Aud,” would not prevent it being available for communica- 
tion with other people in Germany; but tte merfi fact that such a sugges- 
tion should be possible shows really that there is no doubt in the mind of 
anybody that there was a connection between the Aud ** and the landing 
of the prisoner in Ireland. If the prisoner did not come in the Aud,^^ 
and I have never suggested that he did, then it is obvious, I think, that, 
ooming from Germany, as we know he did (at least, we must draw an 
irresistible inference ; we have the railway ticket from Berlin to Wilhelms- 
haven, dated 12th April, a few days before the date of landing), he came in 
some other German vessel, or some neutral vessel arranged for by the 
Germans. I cannot 'tell you what the vessel was. But yoti will remember 
that the witness Hussey oaw a red light out at sea at half-past nine on 
Thursday evening, which may have been connected with the actual landing 
of Caeement, One of my learned friends reminds me that in the diary, 
where there are evidently false name® uised to indicate places, on the 12th 
April, the very date of the ticket from Berlin to Wilhelmshaven, this 
entry appears^ Left Wicklow in Willie's yacht." False names are used 
for places which wiU satisfy you, I think, as to what the meaning of that 
entry i®. That entry is on the 12th April, the day when the ticket was 
actually issued in Germany. I do not waste any further time upon •these 
points, as to which I cannot give you asisistanoe, because I have not the 
knowledge. I do waste time, because, from my point of view 

The Lord Chief J^tstich — Mr. Attorney, you mentioned a passage in 
the diary. Is there any evidence as to whose diary it is ? 

The Attornbt-Gbnbral — It was a diary. I will give your lordship the 
evidence of it. It was a diary found. * 

The Lord Chief Justice — I know, but as far as my recollection go^ 
there was no further evidence given beyond the fact that it yas found. 
Whose writing it is, or whose diary it is, there is no evidence. 

The ATTORiniT-GENBBAii — My lord, I did not say that it was a diary 
of any particular person. I eaid ** the diary." By the diarf " I mean 
the diary which was found, and is in evidence Bg having been found. 

The Lord Chsbf Justice — I thought 'it right to indicate tha\ because 
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it might have conveyed to the jury Uiat it wae Caaemieiit’a diary. There 
i& no evidence ol it. 

The ATTOBNBT-GENBiUL — ^You have heard^ gentlemen, what my lord haa 
aaid. If there was any misunderstanding I am glad it should be removed. 
It was a diary found with three men as to whom I make the suggestion 
that they had all come from Germany. There is no evidence befoie 
you as to which of the three the diaiy belonged, but whoever kept the* 
diary made the note that on the 12th April, the day when the ticket was 
issued fiom Berlin to Wilhelmshaven, they left Wicklow in Willie’s yaolit, 
Wicklow being an assumed name, on the suggestion of the Grown, and 
whether “ Willie’s yacht” was a flippant way of describing a vessel com 
missioned in the name of the Kaiser is a matter as to which you can form 
your opinion. 

Kow, gentlemen, I have calUd attention to one or two point® in the 
matters in respect of which the defence have wholly failed to give any ex- 
planation at all consistent with the innocence of the prisoner. I come now to 
the most striking case of all I come to the matter which, if there was 
nothing else in the case, would show in the most conclusive manner 
possible that the whole defence, and t)»e only defence relied upon here, 
is wholly without basis or foundation, and that is the code which, ^ my 
learned friend, Mr. Jones, anticipated, would ha a matter upon which 
the Crown w'ould lay stress In ordtr tluit yon moy fully understand 
the damning effect of the code upon the prisoner’t, defcnca? you must once 
again consider the ciicuin)8tanc4.s rus tliey arc known to us under which 
he came to Ireland He came to Ireland, if the defence is true, as a 
man who never liad contemplate/d, and did not, iu fact, contemplate, 
that anything should be done in Ireland until tfie conclusion of tlie war. 
That is his case So he must liavo come merely in the capaeity of one who 
wag about to eoncem hmaself with domestic problems in Ireland. If his 
defence be well founded, it must he said that he came to Ireland in order 
to carry on his work for ,tlie juirpose of strengthening the National 
Volunteers.* That case conceivably might have been ’put forward. 
But what is certain is tliis, that if the defence made Here to-day is 
well founded, he could not have had any arrangement with the 
Germans by which the Germans would support him then and there. 
That** ifi plain. If he went to Ireland under arrangements by which 
the Germans were to send him ammunition, were to send him arras, were 
to isend him more ammunition and more arms, it is quite plain 
he was going there for the purpose charged by tue Crown, and that he 
could not have been going there for the purpose indicated or suggested 
by the defence. I hope .that is clear. To me it is so plain that it 
requires no further emphasis. What has be got with him? What does he 
'-V to get rid of when arrested? He tries to get rid of the code, an 
S' ^!e between himself and the Germans. What did he want with 
himself and the Germans when he left Germany? His 
told us in eloquent language that he was not going at any 
Ireland with the Germans ; that be did not want to help 
Ylf Hie couneel bfs told us that his only concern was with the 
. s of the north. Why ih the name of sanity did he on this view 
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want to arrange a eode with the Oennane ? There is no theory conskfcent 
with the defence which will explain to you why any code was necessary at 
aU« But look at this code. Consider the nature of the communications 
which, when he left the country of our enemy for Ireland^ he knew to be 
required by his purpose and their purpose to pass between him and them. 
Look at tMs oode — “ Railway communications have been stopped. 

. Our men are at It would be very interesting to the German 

Government, on the theory of the defence, to know that railway com- 
munications had been 8topj>ed. What had they got to do with it I 
Further ammunition is needed/* Does that throw any light upon the 
cargo of the '‘^Aud Wliy does Germany send some ammunition in 
addition to which it is contemplated that further ammunition may be 
reqmred? The mere message that further ammunition may be required 
or is needed, the mere language in which that message is couched, pre- 
supposes and renders necessary tiie conclusion that some amitiunition has 
already been given. Wl)y is the prisoner arranging that Germany shall 
send ammunition to Ireland, not at the*end the war, but during the 
war, and at the very moment of the bitterest struggles in the war? Why 
is that being doD%? Is it being done in order that at the end of the 
war some steps may be taken to meet the Ulster Volunteers? Gentle- 
men, it doe^ not end there. Further rifles are needed. How many 
rifles will you send us? How much ammunition will you send us? 
Then listen to this — ‘'Will send plan about landing on /’It 

might be filled in ns the exigencies of the moment might require. 
What does it mean without l^eing filled in? It means a plan will be 
necessary to preparp for another landing, a landing of tjjoops, a brigade, 
whatever it might be, ammunition, explosives; and the prisoner, who is 
only concerned with the Volunteers in the north after the war/ leaves 
Germany in the middle of this war with a oode in which he and the 
Germans acting in concert have carefully prepared themselves with mess- 
ages, secret messages by which he from Ireland can stmd to them a plan 
for hostile labdings in the middle of this war, and then we told fairy 
tulles about What is going to be done after the war with the Volunteers 
of the north of Ireland. What had the Germans to do with a landing 
made pendente hello if there was any basis or substance in the only case 
that has Iteen put before you? Then listen to another — “ Send elSip to 
'' You will understand now why I thought I might deal with 

some economy of time with the character and mission of the ‘‘ Aud/’ 
“ Send another ship to* . Send rifles and ammunition to * 

Cannons and plenty of ammunition are needed. Send them to 
‘‘Send more explosives to . Send a vessel if possible/’ What 

does all that mean? It is no good my repeating it and elaborating and 
over-elaborating it. What H means is obvious. Then, as I am reminded, 
‘"This code holds good from 22nd April to 20th May,” a period I need 
hardly point out to you all of which was actually engaged in hostilities. 

One further word and I will say no more about this oode, because 
its meaning is clear, and no useful purpose can be served by repetition, 
^rhis code, on the submission of the Crown, that there is no substance 

at all in the case put forward by the defence. This code, on^the swbmission 
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of the Crown, shows that the prisoner Casement, who went under cireup- 
stances unexplained to us, and which I cannot explain, to the enemy 
country while hostilities were in progress, who was aDowed his freedom, 
in that conntry while hostilities were in progress, wdio left that country 
for Ireland while hostilities were in progress, had agreed with the Germans 
to j^eud them messages arranging for "a landing, asking for another ship, 
and asking for exidosives, for cannons, and for ammunition. Gentlemen, 
if you can reconcile those facts with the duty which the prisoner owed to 
this country, if you can reconcile those facts with the submissions which 
have, been made to you on behalf of the defence, do so. If those facts 
taken together, hie journey to Germany, his speeches when in Germany, 
the inducements he held out to these soldiers, the freedom which he there 
enjoyed, the course which he pursued in Ireland, the messages which he 
contemplated as likely to take place between himself and the Germans, 
satisfy you of his guilt you must give expression to that view in your 
verdict. 

My learned friend., Mr. Sullivan, said in the early period of his 
observations that he hoped this case would bo heard by you with a fair 
and impartial mind. The CrowTi hopes nothing else.. You have a duty 
to discharge as fierious and in many ways as testing as the duties which 
are discharged by any other men serving the State in these bloody and 
critical days. If you should come to the conclusion that the Crown has 
proved its case, however painful the duty, it is one from which you cannot, 
and you dare not, shrink. I have discharged my responsibility in this 
case ; do you discharge yours. 


The Lord Chief Justice's Summing Up. 

The Lord CraBP Justice — Gentlemen of the jury, this is a trial of 
supreme importance. Tlje charge against the prisoner ie the gravest 
known to \he law. You have had the advantage, shared by us with you, 
of hearing the case presented to you by the Attorney-General, assisted by 
the Solicitor-General and other counsel, on behalf of the Crown. You have 
had the advantage also of hearing the defence in this <''ase conducted by 
Mr.^ Sullivan until this morning, with the assistance of hie juniors. Tliere 
are some persona who, perhaps a little thoughtlessly, are inclined to rebel 
against the notion that a member of the English bar, or members of it, 
should be found to defend a prisoner on a charge? of treason against the 
British State. I need not tell you i am sure, gentlemen, that if any one 
has those thoughts in his mind he has but a poor conception of the high 
obligation ind responsibility of the bar of England. It is the proud 
privilege of the bar of England that it is ready to c^me into Court and to 
defend a y)erson accused, howevcl' grave the charge may be. In this case, 
speaking for my learned brothers and myself, we are indebted to counsel 
for the defence for the assistance thev have given us in the trial of this 
case; and I have no doubt you must feel equally indebted. It is a great 
benefit in the trial of a caijp, more particularly of this importance, that you 

dbould {eel as we feel, that everything possible that could be urged on behalf 
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of 1:-he defence has been said in this case after much thought, much study, 
much deliberation, and particularly by one who has conducted the defence 
in accordance with the highest traditions of the English bar. Mr. Sullivan 
made a speech of most striking power and eloquence. You heard it. You 
must have felt its effect, and, not only in the force of his argument in the 
speech, but also in the legal presentment of the case, it would be impossible 
to find anything that coidd 1^ urged on behalf of the defence that has not 
been said with the greatest skill, and, let me add, with commendable 
courage. 

Now, gentlemen, you will remember in considering this case that in 
a trial of treason what must be in your mind is that it is a very grave 
offence. At all times, to lietray the King, that is the State, that means 
the country, and that means those of us who are subjects of the King wko 
live in a common society, is and must ever be a most odious clj^rge. But 
treason in time of war by adhering to the King^s enemies, by aiding and 
comforting the King’s enemies, when all ^rsons are making sacrifices in 
this country to resist the enemy, and arc all corn birAng, whatever their views 
jnay bo, to defeat the common enemy — ^treason in these times is almost too 
grave for expression Gentleruon, it is because one must feel that that I 
desire to caution you in this case. This case, like all criminal cases, must 
he considered and judged calmly and dispassionately. We must be careful 
to deal wdth it according to the evidence in the oise. You must banish 
from your mind everything you may have read or heard outside of this 
Court. You have sworn ]>y the oaths that you took wlien you w^ent into the 
jurs'-box to deal with the case according to the evidence ; and let me 
jemind you of it, tKJoause it is not very easy in a case of Ihie description, 
where the defence liave thought it right and necessary for the 
their case to introduce political considerations, to concentrate your atten- 
I tioii closely and exclusively upon the evidence that has been given before 
you. Let me also tell you what lias bfK?n said by the learned Attorney- 
General, endorsing the view prevsented t(^ you by Mr. Artemus ^Jones this 
morning, that it is for the Crown to satisfy you beyond all reasonable 
doubt that the prisoner is guilty of the charge ^ made against him. It is 
not for the defence to disprove the charge. Before you find a verdict of 
guilty against the prisoner, you must be satisfied that the prosecijjtion 
has jiroved it. 

Before J consider the evidence there is one other observation I want 
to make, and that is this. We liave heard much in this case about politics 
in Ireland, It is impossible to refrain from making some observation upon 
the evidence that has been given. For myself, I always feel anxiety in a 
Court of justice when there is any possibility of the introduction of political 
passion. Justice is ever in jeopardy w^hen passion is aroused. To deal with 
this case you must consider it, as I am sure you will, quite calmly and dis- 
passionately, according to the evidence. Pnj no more attention tc^what has 
been said with regard to the condition of Ireland before the war or after 
the war than is necessary in order to understand the circumstances of this 
case, and more particularly to do justice to the defence which is set up. 
Mr, Sullivan said to you yesterday in the observations he made upon the 
defence, that he was afraid he might be*sa.ying some thinj^s that would 
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you iu this Court. Ho indeed said that he felt almost in a strange 
atmosphere. Well, gentlemen, with regard to those observations, let me 
urge you, without knowdedge for one moment of the views of any one of 
you in regard to a subject upon which opinion is divided in this country, 
and even more so in Ireland, not to allow yourselves to bo influenced in 
any* way by any political opinion which may have been discussed or which 
may even have been put forward and urged by Mr. Sullivan in his address, 
to you. I cannot but think that he paid the highest compliment to an 
English jury when he had the courage to address you as he did yesterday 
upon Ireland. It is all to the good that it was done. He did it in the 
interests? of his client, to present to you his client's point of view, so that 
you miglit be able to gauge his client's inirnl, and, in order to do it, it 
was necessary that lie should fearlessly put certain contentions before you. 
Grentleraeii, one may dismiss the greater pai-t of them very quickly, because 
we are not^even on de])atablu ground. Thai there wats conflict, Parlia- 
mentary conflict, wdth regard to Irish affairs for a few years before the 
war is only to say what, has hapj>oned for a very long period. That it 
became acute between the north of Ireland and other portions of Ireland 
equally is beyond question. That during the i)as.sagc of tlie Home Rule 
Bill, particularly, as we are told on the evi<lence, after the second reading, 
there were heated speeches made, ]jart.s of which have been quoted to you, is 
again quite outside th(‘ region of controversy, 'lliat even the situation was 
acute immediately Indore the war, yon make tal^e as established by the 
evidence, and one may say, froni common knowl<-dge. But, gentlemen, 
when you get to tho war, from the 4tli August, rjl4, although we have 
evidence in thisj^ case that some persons did continue arming, that there 
was marching, counter-marchings and skirmishing, as it has been termed, 
tor tiio purfiose of exercise, yet at least it can said, and must be said, 
that all parties united, not oiily in Great Britain, not only in the British 
Dominions, but also in Ireland, where, much to the C/Oiistcrnation of the 
common enemy, it w^as found that, however deep the gulf might be between 
the north ntf Ireland and othi^r port ions of Ireland in times oi peace, when 
war c^me against the Britisii Empire there was a union oi forces which 
would resist any attack made upon the Empire. With that, I think, for 
the moment at any rate, it is unnece.ssary that we ould go further ’into 
the lltstory of Irish politic‘s. Excejd, j»orha[>s, J may remind you of this. 
We have been told in the course of the evidence that steps have been taken 
to preserve the jxysition, at any rate during the w^ar, up to the present 
moment, and for some further p^^iod, and that attempt made to 

allay any bittemo?JS and to prevent any disunion dunhig the continiianco 
of the war. 

Whth thtse facts in mind, Jet me just tell you what the charge is in 
this case. It is that of adhering to the King's enemies in the Empire of 
Germany co ^rary to the Treasoh Act of 1.‘151. The particulars of the 
offence areHhat Sir Roger Casement, a British subject, did on various dates 
and whilst this country was at war with the German Emperor contrive and' 
intend to aid and assist the enemies of tho King against the King, and 
did traitorously adhere to, aid and wmfort the King’s enemies iu the 
Empire of Germany. , Tliat is using language which is not only w'ell known 
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in Courts of law, but is simple enpugh," although part of it is old-fashioned 
phraseology. You heard a very lengthy discussion as to the meaning of 
words in the statute yesterday. We have ruled in this Court, foUoife^ing, 
as we think, the law ae laid down certainly for centuries, that to do an 
act which amounts to adhering to the King^s enemies, is an offence of 
treason, although the act is committed without the realm, that is, in* the 
•Empire of Germany. You need not trouble yourselves about the law. It 
is for us as judges to direct you as to the law'. It is for you to decide 
the facts. Those are for you and for you only, and ihe direction that I 

shall give you of the law will enable you to understand the case and to 

devote attention to the special points necessary, in order to determine 
whether or not the prisoner is guilty or not guilty of this offence. When 
I deal with the facts I beg of you to remember that I am not the judge 
of the facts, nor are my learned brothers; that the judges of facts are 
you gentlemen who sit in the jury-box. I shall make observations to you 
upon the evidence for the purpose of assisting you to arrive at a just 
conclusion, but you will remember that in so faf* as they may reflect any 
view which I may have formed of the facts, it is for you to come to the 
conclusion, and if yt)u do not agree with any observation 1 may make upon 

the facts# then, it is for you not to pay further attention to it than to 

oonisider it. K you agree, then, you must, of course, act accordingly. 

Now, gentlemen, the offence of adhering to the King’s enemies is 
described in the words of tlie statute as giving aid and comfort to the 
“ King’s enemies.” I direct you as a matter* of Law, that if a man, a 
British subject, doee an act which strengthens or tends to strengthen the 
enemies of the King in the conduct of the war against the Ring, that is, 
in law, the giving of aid and comfort to the King’s enemies, ^ 
if a British subject commits an act which weakens or tends to weaken 
the power of tlie King and of the country to resist or to attack the 
enemies of the King and the country, that ie, in law, the giving of aid 
and comfort to the King’s enemies. If I may put it to ycjLi, the real 
point to which you must direct your attention in this matter when you 
are considering whether or not the acts done amounted to adhering to the 
King’s eriemie® in the sense of giving aid and comfort to tlie King’s 
enemies is: ” Were the acts done such as would strengthen the Gejman 
Emperor or such as would weaken His Majesty the King? ” You must 
consider, in coming to a conclueion as to the evidence, whether, as has 
been pointed out to you by the Attorney-General for the Crown, the 
stirring up of a strife in Ireland betwetm the north and the Nationalists, 
or the fomenting of an armed insurrection, or, indeed, the procuring or 
causing any result in Ireland which would cause divsturbanc^ and trouble 
of a eerious character there, would have tx^en of assistance to Germany 
in the conduct of this war. It does not need a very vivid imagination to 
see that if Germany could intreduce arme and ammunition into Ireland for 
the purpose of helping to create a rebellion there, or strife of a serious char- 
acter, so as to ooGupy the attention of the British Executive, and also to 
necessitate the maintaining of a considerable number of His Majesty’s 
soldiers in Ireland, that that would be assisi^ing Germany. It would 
certainly be weakening the power of the Crown to the extent, at any rate, 
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that it made it necessary to keep eSWiers in Ireland instead of sending 
them cut to the Front. ** 

The defence in this case does not really dispute the main facts of the 
ease. The one part of the evidence which was seriously contested by 
Mr. Sullivan yesterday is not insisted upon by the Crown to-day. You 
will remember that Mr. Sullivan did attack vehemently that part of 
Neill’s evidence which was to the effect that the prisoner had told those 
who were to join the Irish Brigade that they were first to assist the Turks 
against the Russians, and then they Avero to assist the Germans against 
the English, and then they were to fight for their own country. You 
may dismiss that part of the evidence from your mind altogether. The 
Crown does not insist upon it, and, without making any reflection what- 
ever upon the witness Neill, says it does not ask you to act upon that, and, 
therefore, you may leave that part of the case out of consideration. It 
brings us to the real point in this case. It does not arise so much upon 
the evidence, that is, on the particular words used, as on the inferences that 
you draw from the evidence a^ given. If I may put it as simply as 
possible, the defence says that Sir Roger Casement only asked persons, 
tiiese soldiers, to become members of the Irish Brigade for the puq)Ose of 
assisting to lesist the Ulster Volunteers after the war had concluded. The 
Avhole importance of this for the moment is whether it is right to say that 
that is the true effect of the evidence. The Crown says to you that 
that is not the true effect ; that every fact that you examine points to the 
contrary ; and that what was intended was that at the first sea victory 
Irisli soldiers slioiild be landed, and that the Irish Brigade should then be 
introduced into Ireland ; and the comment is naturally made that until 
there had been a sea victoiy of Germany it would be iinpovssible for 
to land, at any rate, any considerable number of Irish soldiers, 
even if they could have enrolled them in the brigade? — if not imf>ossible, 
at least extremely difficult ; and the suggestion made to you by the Crown 
is that the inducements held out and the statements made Avere that as 
soon 08 Gefmany had won a sea victoiy those who Ix^came members of the 
Irish Brigade Avere to be introduced into Ireland ; and tlic CroA\n says that 
if that is the true view there is only one conclusion poissible. Those are 
the tAvo contentions. I shall have something to say to you before I /:lose 
this^aso upon the view presented to you by the defe^ even if you accept 
the version contended for by the defence, but I will leave that for the 
moment. 

Gentlemen, the evidence establishes the hjstory of the prisoner, 
which is now familiar to yc i, and which I shall not repeat, but 
which substantially ie to the effect tliat he Avas in the employ of the 
British Crowji, that he served in the Foreign Office, that ho acted as His 
Majesty’s Consul, that he came to the period Avhen he retired, that he 
was knighted as an honour to him in recognition of the services that he 
rendered King and the State, and that he wa.s subsciquently employed 

in a Commission which went abroad to South America to inquire into the 
atrocities of Putumayo, and that that was tlie condition of things till just 
a little before the war. Until this moment, a little ^before the war, there 
is nothing to indicate that hhere was any want of allegiance in him. That 
was the position then. Later, after the war, on a date which we do not 
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really know, he went to Germany. How, why, in what oiroumstanoes we 
have no information; but he went there, and the contention with which 
yon are now familiar is that whilst there he committed the treason with 
which he is charged. 

High treason is an offence committed against the duties of allegiance 
to the Sovereign. It is founded on the relation of the person to the 
• Crown, and on the privileges he derives from that relation. There is a 
passage, and the only passage with which 1 shall trouble you, in Sir Michael 
Foster’s Discourse on the Law of High Treason, a very high authority, 
written by a very distinguished author, in which he says, Natural 
'' allegiance is founded in the relation every man standeth in to the 
Crown, considered as the head of that society whereof he is bom a 
“ member ; and on the peculiar privileges he deriveth from that relation, 
‘‘ which are, with great propriety, called his birthright. This birthright 
nothing but his own demerit can deprive him of. It is incJefeasible and 
“perpetual; and, consequently, the duty of allegiance, which ariseth out 
“ of it, and is inseparably connected w^kh it, js, in consideration of law, 
likewise unalienable and perpetual.” Now, there are various kinds 
of treason. TlMsre may be the act known as oompai^ing tlie King’s 
death ; it may’ be levying war against the King ; or it may be that form of 
treason with which you are concerned in this case, the only one, therefore, 
with which you need trouble yourselves. The history of the law of 
treason in this country is of extreme interest. It shows that throughout 
centuries there lias always been the attempt made, and successful attempt 
in many cases, to protect the liberty of the subject against encroachments 
of their liberty, aqd particularly in much more remote periods fortunately 
against encroachments of the Crown. Statutes have been passed of which 
you have heard some read. I only mean to refer to that portion nl lue ' 
which is applicable to the case now before you in order to tell you that 
the law requires in this case that tlie overt acts (and I will explain to you 
what they mean in a moment) which are charged against the prisoner 
should 1)6 proved by two wdtneiises to an overt, act, or one 'vitness to one 
overt act, &nd another witness to another overt act, both of the same 
form of treason. In this case you need not trouble yourselves about that 
direction, except to l>ear in mind when you are considering the evidence 
and determining whether you can rely upon it that there mustibe two 
witnesses to an overt act in order to justify you in finding the prisoner 
guilty — either two witnesses to one overt act or one witness to one and 
another witness to aifother overt act, both of the same treason. 

You may say, and probably have asked yourselves during the course of 
the case, what are overt acts? Overt acts are such acts as manifest a 
criminal intention and tend tx>ward6 the accomplishment the criminal 
object. They are acts by which the purpose is manifested and the means 
by which it is intended to be fulfifieil. According to our law it is 
necessary in charging a prisoner w'ith this offence to state in ftie indictment 
the overt acts upon wdiioh reliance is placed : and, again, the greatest 
care is taken that a man shall not be taken by surprise in a charge of this 
character ; and thb law says that no evidence shall be given of any overt 
act which is not charged in the indictment ; *the full effect, therefore, being 
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thal when the prieoner oomefi into Court to the indictinent of treason 

he has the particulars given to him in .writing* and at some time befoire 
he comes into Court, in order that he may be ready to defend himself. 
<}entlemen, 1 am not going to read to you the overt acts, for the reason 
that they oan be summarised, I think, very briefly. You may divide 
them into two parts, the flrst part dealing with what 1 may call the Irish 
Brigade incidents, the second part dealing with the 21st April, 1916, and 
the incidents connected with that date. It is quite possible for you to come 
to the conclusion — it is entirely for you — ^that both of the sets of overt acts 
are really part and parcel of the same scheme and of the same set of 
operations. The first five overt acts alleged deal with the period between 
December, 1914, and February, 1916. The substance of the charge is 
that the prisoner solicited and incited and endeavoured to persuade 
soldiers of the King to forsake their allegiance and to join the armed 
forces of the enemy, and to fight against the King ; further, the charge 
is of ciroulafing and distributing a leaflet, to which I will direct your 
attention later, with the object* of soliciting, inciting, and persuading the 
Irish soldiers to forsake thrir duty to the King and to aid and assist the 
enemy in the prosecution of the war against the King ; and then another 
form of the same charge is that of, in fact, per8uadii,g and procuring 
certain persons — some of them are named, Bailey, Quinless, O’Callaghan, 
Keogh, Cavanagh, Greer, Scanlan, and others whose names are unknown, 
to the number of about fifty, to forsake their allegiance to the King and 
to join the forces of the enemy with a view to fight against the King 
and his subjects in the war. That substantially deals with what I call, 
for convenience and brevity, the Irish Brigade incidents. The second 
part of the charge is that in April, 1916, the prisoner set forth from 
Ger many as a member of a warlike and hostile expedition undertaken and 
'equipped 'by the enemies of the King, having for its object the introduction 
into and landing on the coast of Ireland of arms and ammunition 
intended for use in the prosecution of the war by the enemies against the 
King. 

Now, geotlemen, when considering your verdict you will also bear 
in mind that if one overt act out of the six alleged is, in your judgment, 
proved against the prisoner, that means a verdict of guilty. It is not 
necessary that you should find that all six overt act si are proved. You 
may, in: your opinion, come to the conclusion that all six are proved, or 
that only some or one of them oan be proved. If you do, that is sufficient 
to constitute treason. One overt act properly proved is all that is necessary 
to constitute the offence. ' 

The last observation I will make to you upon the law^ is that you 
must be satisfied before you convict the prisoner of the intention and 
purpose of the^t. We were told by Mr, Sullivan yesterday that you 
Bad to arrive at the mind of the prisoner, and lie suggested that it was 
difficult, almost impossible, for an Englishman to divine what was passing 
in the mind bf an Irishman, or to understand it. You never really can 
get at the actual thought passing through a man’s mind, except by con- 
sidering his actions, including, of course, his statements. A man’s 
intentions are to be gathered from his acts. A man mtist be held to have 
intended the natural and reasonable ^consequences of his act. That is one 
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of the fondanoeSital principles of our lav, and, after all, it is only plain 
common sense. When a man, pN^rtieularly an intelligent man, does an 
act which would appear reasonably to involve certain oonsequences you 
are entitled to assume that he intended those consequences. You there- 
fore have to ask yourselves, did he do an act or acts of the nature which 
I have described to you, of adhering to the King’s enemies, giving, aid 
• and comfort to the King*e enemies? And you must ask yourselves, did 
he intend the reasonable consequences oi this act? I will put it to you 
again so that you may understand it quite clearly. You have to determine 
whether the prisoner was contriving and intending to aid and assist the 
enemy- If what he did was calculated to aid and assist the enemy, and 
he knew it was so calculated, then, although he had another or ulterior 
purpose in view, he was contriving and intending to assigb the enemy. 
It is necessary you should pay particular attention to this direction, which 
is a direction of law to you. The questions of fact upon iV of course, 
you will determine for yourselves, but it is necessary that you should 
understand that if what he did was calculated to aid the enemy, and if 
he knew or must have knowm that it was so calculated, then, he would be 
contriving and intending to assist the enemy, notwithstanding that he had 
another or ulterior purpose in view. Let me put it to you in another 
vray. If he knew or believed tliat the German authorities were taking 
the steps they did in collecting the Irish prisoners into one camp, 
distributing literature amongst them, forming an Irish Brigade, and 
providing them with uniforms, Ac., for their own purpose, and to serve 
their own ends in the war, and he in concert with them was promoting 
the enterprise, then he was contriving and intending to assist the enemy, 
though he had anoflher purpose to serve. If he knew •or believed that 
the Irish Brigade was to be sent to Ireland during the war wi% a 
to securing the national freedom of Ireland, that is, to engage in a civil 
war which would necessarily weaken and embarrass this country, then 
he was contriving and intending to assist the enemy. Gentlemen, I trust 
I have made to you what is the meaning of contriving and intending 
to assist the ^nemy, and how you must judge it. 

I propose now to consider very briefly the evidence which has been 
given. Again, I must point out to you that the statement which was 
made by the prisoner yesterday was a statement w^hich was not made on 
oath, and it is right that I should also tell you that it was open fo the 
prisoner, if he chose to avail himself of the opportunity, to go into 
the witness-box and jsjivo evidence. Let me deal with the facts. I 
am not going to read the evidence to you, because in substance, except 
for one point to which I have called your attention, there is no real 
dispute about it. I will only read such passages as deal very closely with- 
the controversial element. I am now going to direct your attenwon to 
the evidence in the case more particularly to help you to determine 
^whether the inducements held out by the prisoner to the Irjpb Brigade 
were to go to Ireland after the war bad come to a close in order to 
resist the domination of the north of Ireland party, the Volunteers, or 
whether, as the Crown contends, the inducement held out was to go to 
Ireland after the firsl sea victory of the GermiLns to fight England, to free 
Ireland from England, and with the aswstanoe of Germany. It is only 
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in regard for the moment to that question that I am going to read to you 
certain passages of the evidence. 

The story as to what happened is now quite beyond dispute. 4t 
some lime b^qre the end of December, 1914, the prisoner is found in 
Germany whilst Germany is engaged in this gigantic and terrible war with 
this ^country among others. How the prisoner, a British subject, came 
there, why he was there, or for what purpose he was allowed during this 
time to remain in Germany, if he was there any time, we do not know. 
We do know that in December, 1914, there had been a number of soldiers 
taken prisoner during the war; that the Irish soldiers — ^men supposed to 
be Irish, as one witness explained it, probably meaning that everybody 
was not known to be Irish, but generally they were — were gathered 
together in one camp. You have heard how they were taken from par- 
ticular camps and brought to this camp at Limburg l>ahn, and whilst at 
that camp the prisoner came to them. They were then suffering all the 
torment no doubt of a prisoner of war. This man addressed them. I 
will not comment upon the language that he used. I will read it to you 
according to the testimony of the witnesses. It is for you to judge 
whether that language was not calculated and intended to seduce these men 
from allegiance to thoir Sovereign. You may ask, an<i'not unreasonably, 
how comes it that when these prisoners are segregated into the one camp 
that the prisoner, Sir Rt)ger Casement, is introduced into that camp 
or allowed to enter into it by the Germans t Ho could not get there 
without their permission. He was there, according to the evidence, 
coming and going freely according to his own will, and addressing these 
prisoners of war. You are ask^ to believe that that was because the 
Germans thought that the effect of his addressing the^n might be that a 
number ^of these British soldiers would become members of the brigade 
which would be known as the Irish Brigade, formed for the purpose, at any 
rate, I will assume for the moment, of being taken to Ireland and of 
fighting for , Ireland only. But you may ask, what would the effect of 
the formation of that brigade be iip»on Germany and upoi) the British 
Empire 1 'fhe Attorney- General said to you, apart altogether,from military 
effect, that the mere result of British soldiers having formed into a brigade 
in Germany, not to fight for England, because nobody suggests that, but 
to be equipped with arms and ammunition by Germa ny, and then to go to 
Ireland, if announced, if known, must create injury to this country; that 
it is calculated to strengthen Germany, because it would show the success 
that had happened in Germany over British prisoners of war, and would 
tend to weaken this country, because it would be shown that our soldiers 
were not to be relied upon, and that when they were taken prisoners of 
w^ar they then yielded to the seduction in the German camp. You must 
consider for yourselves whether the Attornoy-GeneraTe observations are 
well warranted in that when he says, Conceive the effect either upon 
“ belligerei^A' ir upon neutrals in any war,” meaning, conceive the effect as 
reflected upon Germany or reflecited upon England. 

.(^TitJemen, tiK passages of the ’evidence have been read to you, 
I am afraid, more than once. The very short passages to which I am 
going to call your attention J read because they are bo important on this 
part of the case. Because if you come to the conclusion that the true 
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view of the facts is that the prisoner wae soliciting and attempting to 
persuade these prisoners of war to join the Irish Brigade to be landed in 
Ireland after the first sea victory of Germany, and if you come to the 
conclusion that that does not mean after the war had come to an end, 
then, you will probably think tliat the Attorney- General has made 
good his contention ; and it is for the purpose of enabling you to ceme to 
a conclusion on that that I read these very short passages. Cronin was 
called, the soldier. ITiis is his statement.^ — Sir Roger Casement said 
‘^he was going to form an Irish Brigade, and he said, ‘ Wliy live in 
‘‘ * Inmger and misery in this caiiiji when you can better yourselves by 
'Joining the Irish Brigade which I am going to form; you will bo sent 
" ' to Berlin as the guests of the German Government/ . . . He said 
"in the event cvf Germany winning a sea battle he would land tliem iti 
" Ireland/* and then, according lo the shorthand not€\ " and Ireland would 
"equip them.” I do not think that is a true tranecrij'lt of the note. 
1 will treat it as stnick out, and read it, " He said in the event of 
" Germany winning a sea battle he \#ould l^Mid them in Ireland.” It 
does not matter for the purposes of the case whether it is right or wrong. 

What were thfy to Jo in Ireland ? — Free Ireland. 

Did he aay who they were to h^ht again.st? — Against England. 

Did he say what wfmid happen to them if Germany did not win? — They would 
he sent to America. They would get £10 or £20 pocket money and a free paAa&ge 

That is Cronin’s statciment. You remember Cronin. He was the first 
of the soldiers called. You remember his giving evidence, and you will 
judge whether there is anything that has happened in this case which 
should lead you tg disbelieve Cronin. You must judge whether his evidence 
is reliable or not. Then he was cross-examined. The use of cross- 
examination is for the purpose of enabling you to test the evidence of the 
witness. llie cross-examination on this part of the case is to this effect^ — 

Did he speak of raising the Irish Brigade in Limburg in connection with the 
Irish Volunteers in Ireland ?— Yes. 

Did he say that they would light in I reland — Yes. 

That were lo fight in Ireland ‘'-—Yes. 

And for Ireland*' — Yes. 

And for nobody else? — For nobody else, only for Ireland. 

Did he say they were to be landed in Ireland after the war was over? — No; in 
the event of Germany winning a sea battle. * 

In the event of Germany wimnng a sea battle they might be landed before the 
war was over? — The war could noL be over till the sea battle wa.s won. 

Did not ho speak Germany having won the war before the brigade was to 
move to Ireland ? — No. 

But the seas were to be clear before tlte Inigjule Avas to go to Ireland? — Yes. 

That is the whole of the evidence of Cronin upon thijj })oint. Gentle- 
men, when you are considering the testimony of a witness you ma}’' think, 
and it is entirely for you, that you^plaoe more reliance upon the actual 
words used by the witness himsolf than words which are put into his mouth. 
That is entirely for you. A witness comes, and ho tells his own story 
in his own language, according to his own recollection, and then questions 
are put to him |^.rfectly legitimately and properly in cross-examination 
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whioi ma^ be a variation of the form in which the witness has given his 
answer. You have to consider the whole of the evidence together and 
form an opinion as to wheliier his statement on this point was reliable or 
not. 

The neaft witness was O’Brien. His evidence upon the point is to this 
effect. He, that is the prisoner, came in February, 1915.^ 

1 heard him say, “Now is the time for Irishmen to fight against England; now 
is iheir opportunity for doing so, join the Irish Jirigade.” He said he came to 
form an Irish Brigade, and he wanted all Irishmen to join the Irish Brigade and 
b^me guests of the German Army. He said that if they were successful in 
winning the war they would land the Irish Brigade along with the German Army 
in Ireland, and they would fight against England there. If Germany did not win 
the war, then they wonld 1)© sent by the (Jernian Government to America with a 
guarantee of £5 and a situation. 

You must consider there the meaning of this statement if you accept 
it, ** They would land the Irish Brigade with the German Army in Ireland.” 
Then in cross-examination he is asked- — 

In what you did hear, did he speak"of the Irish Brigade fighting in Ireland? — Yea. 

Did he say the Irish Brigacie would be used in Ireland only? —In Ireland. 

Did he say they were to be transferred to Ireland when Germany had won the 
war?— Yes. ‘ 

And if Germany failed to M'in the war they should go to America ? — To 
America, yes. 

llien, again, in re-examination'^ — 

He said the Irish Brigade were to fight in Ireland? — Yes. 

Did he say who were to take them to Ireland to fight? — The German Army. 

Did he say against whom they were to fight? — To fight against England. 

That is the evidence of O’Brien. The next witness is John Robinson. 
He saye^— 

He said he was very glad to see so many Irishmen here, that now was our 
time to fight for Ireland and strike a blow, and he hoped we would all join the 
Irish Brigade. 

Examination continutd — Did he say with whom the Irish Brigade were going to 
fight? — Fight aj^ainst England. He said that if Germany had a victory on the sea 
they would land the Irish Brigade in Ireland. ' 

Then in croes-^xamination^ — 

How long was Sir Roger Casement speaking on the occasions you have detailed to 
us — the nrst time you heard him speak, for instance? — About a quarter of an hour to 
twenl^ minutes. 

He wanted you to join an Irish Brigade? — Yes. 

Did he say that the Irish Brigade was to fight for Irela<'.d? — Yes, 

Did he say it was to fight in lrelat*d ?--Ye8. 

And did he address you? Did he say it was to go to Ireland when the 
Germans had won the war? — No, he said if Germany had a victory on sea. 

Did he speak iabout Germany winning the v^ar?— Yes. 

What did he say about Germany winning the war? — He always said that 
Germany would win, but we contradicted him and said th© 3 ’' would not. 

I suggest to vou that he represented when Germany had won the war that the 
Irish Brigade ^as to go to Ireland unless there was a victory at sea meantime* 
"Was that what he said?— I cannot remember that, I remember him saying if 
Germany had a victory on sea he would land us in Ireland. 

But there is no doubt it was in Ireland you were to serve ? — Oh, yea, at that time* 
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- Then there is one further passage in re-examinatioh^— 

Did he say who would send the Irish Brigade to Ireland Oermany would send 
US to Ireland. 

Did he say what they were to do when they got there?— Free Ireland. 

Did he say whether they would have any fighting to do? — He did not go into 
that ; he said it was to free Ireland when they got there. 

Did he say from whom they were to free Ireland? — From England. • 

Then th^re was one more witness, Michael O^Connor^ — 

Can you tell us anything you heard him say ?— He said, “ Now is the time to fight 
“or strike a blow for Ireland,** and that England was nearly beaten. 

Then there was some evidence about hissing and booing him along 
the lines. 

Did he make any remark to those that hissed him and booed him? — He said 
those who hissed him were followers of Johnnie Redmond, the recruiting sergeant 
of the British Army, ^ 

That is a statement by tbe witness which did not seem to have eo 
much force when it was made in the witpess-box. It is not bo unimportant. 
It is for you to consider wiiether that was Said, l)ecause if it was said, 
that is to say, Those who hissed him were followers of Johnnie Bedmond, 
the recruiting Sergeant of the British Army,” it does not seem quite to 
tally with the eaiggestion that is made that the prisoner was seeking to 
obtain recruits for the Irish Volunteers to resist attacks or domination 
by the Ulster Volunteers in Ireland after the war. That is a matter for 
your consideration. I iiK^vrely make the observation to you, this reference 
to Johnnie Redmond, the recruiting sergeant of the British Army.” Then 
he is cross-examined^ — 

If England was* nearly beaten, was not it in the contef t that the war was 
nearly over ? — Yes. ^ 

Do you assent to that? — I assent to that. 

The war being ntjariy over, he was recruiting an Irish Brigade? — Yes, 


Then tlie next witness is Michael Moore^ — 

He also said the first German victory on the w^ater he would land the Brigade 
in Ireland. * * 

Did he 841^" what kind of victory? — Naval victory. The Irish Brigade were to 
be landed in Ireland. 

•• And then he said he oxpecteri, and I stopp>ed him and said he imist not 
tell us wliat he exf)ected, and he said. He said he would land fhem in 
Ireland.’' Then in cross-examination he says^ — 

Apparently, Sir Roger Oastunent discussed what was to happen to tlie Irish 
Brigade if Germany losb the war, did not he? -Yes. 

Jn that event the Irish Brigade would go to Aiaerioa? — Yes. 

If Germany lost the war? I suggest to you that he said that he would land 
them in Ireland if Germany won the war? — If there was a sea battle, and if' 
Germany came out victorious in the first sea battle he would land^the Irish Brigade 
in Ireland. 

Was there no reference to Home Rul% in the event of Germany winning the 
war; was there no reference to Home Rule? — There was one, that ^>ermany would 
give Ireland Home Rule. 

If she won the war? — If she won the war. 

§ut do yon tell me that there was no reference to Home Rule to be won by 
the Irish Brigade? — ^o. 

Are you sure of that? — I have never heard Wm say it. 
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^at is all that there is in this connection. I will not read Neill’s 
evidence. 

Now, gentlemen, you have got really tlie whole of the evidence which 
you need consider upon this point. It is not suggested to you that you 
should disbelieve these witnesses entirely. Indeed, Mr. Sullivan has told 
you that he accepts in the main the evidence that was given, and the only 
point \ipon which he does ask you to disregard their evidence is as to that 
jmrt of it in which they say that they were to be landed in Ireland if 
Germany or as soon as Germany won a sea victory. Mr, Sullivan argued 
that that really meant the same thing as raying “ If the war was over.'’ 
But it is clear at any rate that that w^is not the vie^v of the soldiers, or 
some of them, because of the answers which 1 have read, and of which you 
will judge, because vhen the (piestion is put to them about the close of the 
war, at least one or two said, “ Oh, no, not at the close of the war, if 
Germany wpn the first sea victory.” 

In this connection tlicre is one ilocuraent to wdiich I must call your 
attention. It is a document as to which there w^as some controversy during 
the course of the trial, the dccurnent known as exhibit No. 4. It is a leaflet 
which was distributed. There is no evulcnce in this case directly connecting 
Sir Roger Casement wdth this document. There ks cviderice that after Sir 
Roger Casement had come upon the scene and liad made a speech or speeches 
of the character stated in the evidence that this leaflet Avas distributed 
amongst the Irish prisoners of war in Limburg Camp. There is 
evidence that some of these leaflets Avere josted up in the barrack room. 
There is evidence that the men gatheied louiid and read them. There i« 
evidence that German soldiers brought this leaflet in and introduced it in the 
camp. You will rttinemlx^r that evidence. I am not j)ro{iDsing therefore to 
read it to you. But this is the leaflet, and in considering w'hether or not 
the prisoner was acting with Germany for the purpose of seducing these 
men from their allegiance you must take into account this document given 
in evidence, that is to say, it is a matter which you must consider. Disc^ird 
it if you like. If you think right to say, “ Well, we are not satisfitnl upon 
this, that Sfr Roger Casement had anything to do with it, or knew^ of it,” 
you are quite entitled, then, if you come to ihat conclusion, te disregard it. 
But equally, if you think, looking at the matter fairly, and drawing a fail; 
and ix^asonable inference fioni tiie nrciirnstences stet d in the evidence, 
that, allhough it was distributed by Germans after Sir Roger Casement came 
upon the scene, it A\'a8 j^art of the j>Ian of opt rations belAveen the Germans 
and the prisoner Casement, then, you must take it into your serious 
consideration. * 

This is the language of it — Irishmen, here is a chance for you to fight 
“for Ireland! You have fouglit for England, your country’s hereditary 
“ enemy. You tave fought for ‘Belgium in England’s interest, though it was 
'' no more to you than the Fiji Islands! Are you willing to fight for your 
“own country with a view to securing the national fr^dom of Ireland? 

With the moral and material assistance of the German Government an 
'‘Irish Brigade is being formed” — you must consider that passage — 
'' witli a view to securing the national frcjedora of Ireland.” You 
must consider whether thaV meant to fr<*e Ireland from England 
during the war, or .Avhether it * meant only to free one political 
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party, what I may call the Home Rule Party in Ireland, and all thoee 
jiersons in Ireland who held the same view, from the domination of the 
Ulster movement in Ireland, which is what is suggested: whether that 
simply meansi — ^it is the object of every man to secure his own freedom 
so that he may defend himself against Volunteers who may be marching 
up and down, as you have heard described, in the country and po^ibly 
over the lands of these persons. With a view to securing the national 
freedom of Ireland, with the moral and material assistance of the German' 
''Government an Irish Brigade is being formed.*' lliat seems to show 
beyond all doubt on the face of the document that there was material 
assistanoe of the German Government. Then comes this passage — The 
" object of the Irish Brigade sliall be to fight solely the cause of Ireland, 
"and under no circumstances shall it be directed to any German end.” 
What is suggested and what you have to consider is, that may be a very 
good way of getting Irishmen to join the Irish Brigade, par^cularly men 
who had been soldiers, with the notion that they would only be fighting 
for Ireland. You must consider whether^! a man was fighting foi* Ireland 
during the war it was possible to do that against England without giving 
aid and comfort to the King’s enemies. You will come to a conclusion as 
to what you thint that means. Then it p)rweedvS — " The Irish Brigade 
" shall be formed, and shall fight under the Irish flag alone ; the mc^n shall 
" wear a special distinctively Irish uniform and have Irish officers. Tlie 
" Irish Brigade shall be clothed, fed, and efficiently equipped with arms 
" and ammunition by the German Government. It will be stationed near 
" Berlin, and be treated as guests of the German Government.** You 
must aek yourselves, again, why Germany should l>e ready to feed and 
equip and clothe these men, provide them with uniforms;, and with arms 
and wdth ammunition, if the sole object of the Brigade was to^»-esist the 
inarch and counter-march and domination of an oppo8e<l political j)arty, 
of the Ulster Volunteers. It is not very easy to undCTStand what the sug- 
gestion is wdth regard to that. You must consider it for yourselves. Why 
should Germany be re.ady to do this? If it was to happen during the war, 
it is comprehensible enough. It would be to the interest of Germany, 
l^ause it would be eowdng seeds of dissension of the strongest kind in 
'Ireland, But why, if it was only to happ)en after the war, when waar 
"•l^etween this country and Germany had come to an end, Germany should 
be interested in doing these acts to enable, what I may call for brevity, 
Home Rulers to get the benefit of the Home Rule Act, is not quite easy 
to understand, 'There it is. It is for you to (onsider. Then, “ At the 
“ end of the war the Gernnin Government undertakes to send each member 
" of the Brigade who may so desire it to the United Statea of America 
"with necessary means to land, llie Irishmen in Americ% are collecting 
" money for the Brigade. Those men who do not join the Irish Brigade 
wdll be removed from Limburg and <jistributed among other camps. If 
" interested, see your company commanders. Join the Irish Jlrigade and 
" win Ireland's independence I Remember Bachelor’s Walk ! God save 
Ireland 1 " 

Gentlemen, th^t really is the whole of the evidence to which it is neces- 
sary that I should call your attention oi\ thes# first five overt acts which are 
connected with what I have termed compendiously the Irish Brigade 
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incident. 1 now proceed to deal wittt the evidence as regards the April, 1916, 
incidents. Before 1 do so, let me tell you that the mere fact that the 
prisoner had, by the acts proved in the evidence, committed an offence or 
offences against the lavvr is not relevant to this chaige. The facts relating to 
the 21st April, and for the few days thereafter, are only material to this 
chafge if you think that these acts were committed in concert with Germany 
in pursuance of a plan of operations formed in Germany. , If you come to. 
that conclusion, then these acts are directly material on the charge of treason. 

Now, the first incident is on the night between the 20th and 2l8t 
April. There is the finding of the boat and the seeing of the light. A 
light is seen about half^past nine on the Thursday night, w'hatever it is. 
We know no more than that. On the morning of Good Friday, the 
21st April, McCarthy, the farmer, the man who had been to the well to 
eay his prayers, noticed the boat; he also found the tin box which had 
been covered with earth, according to his statement, but from which the 
earth had been displaced; he also saw the footprints of three men; he 
traced them going in the dirt.'ction of his house from the sea. Later he 
found his lii^le girl, about eight years of age, playing with revolvers. 
There are tho bags which are disc*overed shortly af(er. In those bags 
there was the green flag which 'was produced to you, and a piece of a 
map, and in other bags other portions of a map of Ireland. Mary Gorman, 
at about half-past, four in the morning, saw three strange men passing, 
going from the sea and going towards Ardfert. She identified one of the 
men as tiie prisoner, and said they were carrying overcoats. Where the 
boat came from wo do not know. There is no evidence to show how 
that boat had fmt to the point where it was found, , You have seen the 
photograph of it. You realise the kind of boat it is. It was there 
with the ammunition and tlie pistols and the other things, again there is 
nothing to show excjeiit the <‘vid<*nce of their being found as described to 
you by the witnesses. Tho tin box contained some 900 rounds of pistol 
ammimition. Then* was a flash lamp, field crhisses, 40 rounds of ammiini* 
tion in a bag, and three pistob. 

I do not projK)se to follow through the incidents of taking the various 
things that were found to the pidice station. It really does not help 
Tljat is all for the purj^ose merely of idt iitification. Later on the prisoner 
is fofind at alx>ut tAventy miTiut<‘6 j».ot one in the afternoon of 2Jst April, 
Good Friday, at McKenna’s Fort. Bui btdure that the two officers, Riley 
and Sergeant Ileam, had loaded their carbines and gone out to search 
the country. AfbT searching ^he ('ountry for s^nie little time they came 
to McKenna’s Fort, which you have heard descrilied to you. It eeems to 
be a circular Irish ruin. It was described as with trenches round it, or 
a trench 9 tA 14 feet deep,’ and covered with brushwood. Riley has told 
you that he saw the prisoner, that he covered him with his rifle, and that 
thereupon * t was asked 'v\ho he 'was, and he gave the name of Richard 
Morton, Denliam. Bucks. Be said he had arrived at Dublin, came on to 
County Kerry, then to Mount Brandon, and from there to the fort, and 
had arrived there, that is, at the fort, in the morning, and said he intended 
to go to Tralee. The whole of this incident requires your careful 
examination and coi^sideration. You must ask yourselves why was it 
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thate|^© prisoner arrived in t^is way in Ireland? Why was it he arrived 
M thi» boOfl with this ammunition, and was found afterwards at thie fort 
where, according to his own statement, he had been for some hours, and 
why did he give a false name? The boy Collins who was called t^fore 
you told you about the piece of paper that he saw drop from the prisoner’s 
hand at his back, and it was subsequently picked up by the boy. . He 
went on with his pony and trap, as he was told to do, or asked to do, I 
think, to Mary Gorman’s for the purpose of Mary Gorman identifying the 
2 *iieoiier as one of tho three men &he had seen. Then he goes bads: at 
some later stage with another boy, or has another boy with him, Tom 
Doone, and he tells Doone to pick up that piece of paper which was, 
he says, where it had been dropped ; it was given to him, and then he 
tr>ok it back and handed it to the police. That piece of paper ie exhibit 18, 
of which you have a jjhotograph. That is the oewie. You remember the 
evidence about that code. There are the figures find, and thtfn the words 
in Eriirlidi showing what the figures meant. You have heard the criticism 
which has been passed upon that code by the Attorney-General, Reference 
has been made to the various orders that there are, or requests, and you 
are asked to sa}’' ^that that cannot liave been done wdth any innocent 
intention, but, moreover, and what is more material and important, can 
only liave been done in concert with Germany, and that the object of 
this code, and of the carrying of this ctwie by the prisoner, was to enable 
him to send messages somewhere to some one which could not be given 
ofienly, which had to bo given in a code which nobody could understand, 
and Iherefore these figures were adopted in the code so that the 2 >©T*son 
receiving them should know what was meant and nobody else. Your 
attention w^ais directed to just a fewr of the sentences or* part sentences — 
Further ammanition is needed. Further rifles are needed. How many 
rifles will you send us? Ifow much ammunition will you send us? 
“ Will send plan about landing. Aw’ait details about sending. Send 
another ship to Send rifles and ammunition. Cannons 

anrl plenty of ammunition are needed. Send them. %Send more 
explosives. * Send vessel if j>ossible.” 

'ITicuse are some of the sali<*nt features of tliis code. Then there is 
nif sialement, which is ratlier difficult 1o decipher, at the back of the 
liwumont, which say.s — Tins holds good from 22rid April till 20th^May, 
If by then no news, friends’ station will be closed for good, after that 
only by c^ble to,” then an address, Davoe Village, Switzerland. JJStiu 
must ask yourselves wkat is the meaning of that? Why was tho prisoner 
currying it? And, more important, why did he drop it in that way when 
the jiolice arrested him? There w’ae also evideiye of the finding of a 
piece of paper at the place where he had been, which has* no relevancy 
to the matter into which you are inquiring, except that it is written in 
Gfrman characters and in the German 'language. Then there is further 
the finding of the sleeping car ticket from Berlin to WilBelmshaven. 
ITiat is a ticket for the night of the 11th to the 12th Ajwil, and is quite 
clearly a ticket issued by the German railw'ay, and aj)parently to Wilhelms - 
haven. That was •found, you will rememljpr, in the jxxjket of one of 
three overcoats. Tliere is nothing to* show that that was the prisoner 
o • ‘ > 1»3 



Sir Roger Casement. 

Loml ChM Justice 

f . . 

CasemeBt'fi overcoat. It is only evidence that it is one of the three. 
You will also bear in mind in this connection that there was some evidence 
— ^you must judge of the value ol it — ^that in the figures on the code 
which were to be used as the cypher, the “ 7 'Ms a German “ 7," or at 
least a “ 7 such as is usually written in German. It is rather striking 
if y/3U look through it, as I have no doubt you have done, that all thei^ 

7's " are made in that particular way, and certainly not as a " is 
usually written in this country. 

From all that evidence you are asked to draw the inference, and if 
you think right you are entitled to draw the inference, that the prisoner 
had oome from Germany ; that he was acting in concert witli the Germans. 
In this connection you naturally would ask younselves, how is it that 
Germany allowed this man, and at least one other, who has l>een identified, 
and who was in the Irish Brigade, to leave Germany and to land, if you 
are satisfieVl they did land, from that boat on tluis wild seashore in 
Ireland? The suggestion made to you is that, of course, it was ]wmitted 
because it was part of the plan ^ of operation. 

Later in the day of the 21et April, somewhere about isii o'clock in 
the evening, in the Atlantic Ocean, about 90 miles ,from the southern 
coast of Ireland, the vessel Aud " is discovered. She wae sighted by 
H.M.S. Bluel)ell " off the south-west coast. She was painted with 
Norwegian colours, two forward and two aft. She was signalled by the 
** Bluebell," and she replied that she was bound for Genoa from Bergen, 
The Bluebell " thereupon told her to follow. You remember the 
incident, the firing of the shot across her bows, and then slie followed. 
The Bluebell " was taking her to Queenstown. Queenstown was about 
138 miles, as was described, to the east of the spot where the Aud " 
was found. Due east clearly not, as Mr. Sullivan w^as quite right in 
contending. It is apparent tc> any one with very little knowledge of Ire- 
land that this vessel would have to go further to the southward and then 
turn to the east to get to Qyieenstown. Then when she is within 3 A miles 
of Qiieenstcwn she seemed to stop her engines, an*] then a cloud of white 
smoke appeared; two boata were lowered; hags of trucje V>ere carried in 
these boats; in these boats were twenty German bluejackets and three_^ 
officers, two of them being identified as German aval officers ; and t'^igy 
are taken on board the “ Bluebell " as prisoners of war. With it i a very 
few minutes, some ten minutes, of tlie doud of white smoke ])eing seen 
the Aud " blows up and sinks. We have the evidence of Dempsey, 
the diver, of what he found w^en he went there, h tliink, on 10th May or 
about that time. He produced to us here in Qourt a rifle which, he said, 
was typical of a numbe r of rifles which he eaw there, not pledging himself 
to this one rifle being eiaxjtly like the others, but he said all similar in 
pattern ; and that has identified by the colonel in the Russian Army 
as a rifle f the Imperial Service of Russia made in the year 190*5. A 
cartridge dnd clip ^ero also produced to us. llie clip is made in Russia, 
and identified as being the clip that was used by the Imperial Service. 
The cartridge is not identified because, as the colonel told us, it has not 
the marks on it which he would expect to find if it had been made in the 
Russian Service; but it is a cartridge which he says would fit the Russian 
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rifle. Rifle butts were found, and one of them was produced to you 
here in Court. A bayonet sheath was also produced, of which, as far as 
one knows, there is very little evidence. It seems to have oome from 
South America, but, at any rate, we do not know. That is the safest 
way to put it. I ought to have told you — it comes in at this moment — 
that just before the vessel sank an<l before the white smoke was seen to 
issue — about that time — two flags were broken at the masthead, and they 
were then seen to Ijo German naval ensigns. 

Upon that evidence you are asked to conclude that tins vessel was 
not a veesel bound from Bergen to GOnoa, but that ishe was, in fact, a 
German vessel, or a vessel used for German purposes, and that she was 
painted with Norwegian colours in order to deceive the ever-vigilant 
British Navy; that elie was engaged in an operation of landing 
arms and ammunition in Ireland, because besides the cartridge that vras 
produced, Dempsey told us there were thousands of cartridges which he 
saw lying by the sliip when ho went to the bottom of the sea. lie was 
only able to conduct his operations for due dn^, or at one time, because 
the weather got very bad, and then he had to abiindoii it. But that is 
what ho told Toujie saw. lie descril>od it as “ thousands of cartridges 
lying abiRit in the iieighbourhrK)d of the shi})/' and tlie question lor 
you upon this is, whetlicr you think riglit to draw the inference that 
tiiiii ve.ssel was engaged Jn this operation for the Germans of landing 
arms and ammunition in Ireland. It is said the was not going to Genoa. 
What would she be doing at Genoa with tlicsc old rifles and ammunition? 
Why was she painted in tliis way? Wiien you g(‘t the two naval ensigns 
at the masthead, j\i least, it makes it quite plain that she w’as engaged 
in German and naval matters. If there remained any doubt about it, the 
fact tliat twenty German bluejackets and tw'o officers were onlw>ard and 
taken prisoners of w^ar, puts the matter l>eyond all doubt. 

You may \ery naturally say to yourselves, well, how perfectly absurd 
to suggest that a vessel of this kind was going from Bergen to Genoa 
carrying these German siiilors, naval men, and German officers ith all this 
ammunition. • Of couise, if this vessel were found hundreds or thousands 
of milee from Ireland that would not justify you in coming to the con- 
fch'sion that they were intended for Ireland, but when she is found, as she 
was, 90 miles from the south-west coast of Ireland on the ewening^f this 
very 2l6t April, Good Friday, you probably will ask yourselves, was it 
a pur© coincidence that that vessel happened to be there so soon after^he 
prisoner Cafiement and another man had been seen in Ireland with outhe 
attendant circumstances which I liave already described to- you, and which 
you liave heard stated in evidence? The Ctown|fiays to you it is not a 
coincidence. The Crown says this is part of the (joncerted o|)eration which 
was then taking place ; it was all in pursuance of^the scheme, of a similar 
scheme which had been formed from December, 1914, to February, 1916, 
and onwards, when these speeches were made by the prisoner, •to get Irish 
soldiers to join the Irish Brigade. They suggest to you that this is not 
a mere ohanoe, that Germany should just at that moment and on that day 
have been engaged^in landi^ng arms or in attempting to land arms and 
ammunition at tome point on the coasb of Iceland. It is not suggested, 
and certainly the evidence does not eetahlish, Ahat this ve^l was going to 
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Trklee. But that r^allj does not matter at all. It ia quite immaterial 
to what points in Ireland she was going if you oome to the conclusion that 
obe was making for Ireland and intending to land there when she found a 
favourable opportunity in order to put her arms and ammunition on the 
shore. That matter is entirely one for you. It is purely a matter of 
foot. I can give you no direction on law about it except the one I have 
alreiwiy given to you, and that is, that if on this evidence you think 'fit to 
draw inference the Cro^vn asks you to draw, you are entitled to do it. If 
you think that it is not sufficient, you are entitled to reject it. It is 
entirely for you. 

Now, gentlemen, the only other incident in connection with this 
matter that is worth refening to is the maps. We have not examined 
them, but they aje liere in Court There are a number of portions of a 
map of Ireland which wore put together by Colonel Gordon, and, as he 
has told yotfj, they contain evidence, according to the view that he pre- 
sented to you, that they were not made in this country, because he said 
the meridian was numbered from Ferro, and not from Grc-'enwich, and also 
because the scale was slightly difiVrcnt from that adoj)ted in this country. 
The meridian of Ferro, he told us, is used in the maps of Central Europe, 
and that is as far as we carj get with it, and there ''we must leave it. 
It all foruLs part and parcel of the one story which is suggested to 
you in connection witli this matter, and if on consideration, having 
regard to the evideiice that, hos been given, drawing such inferences as 
you think are fair and reasonabb'- infcronc<^ to lx> drawn in the circum- 
Btanccs, you come to tlie conclusion that the yvositinn of the And at 
this time, really ^synchronising as it did with the advent of the prisoner a 
little earlier in 4}:e iiK^rni ng on the coast of Curraghane, all pointed to an 
attempt to land arms and ammunition for the purpose of assisting 
Germany by helping those who wishe<l either to create discontent, or, it 
migffit l)e, to rebel in Ireland, and that if there were such persons, and 
Germany could manage to land her arms and ammunition at that time, it 
woxild all l>e very useful, and would jissist in that way, and consequently 
would be a^weakening of the forces of the King, then you would draw the 
inference the Crown asks you to draw. Hint is t.he substance of this 
matter, and it is not necessary that I should read to you in any detail or 
at anv length the evidonee u[>an it. i 

Gentlemen, that really concludeft the whole of the evidence in this 
case. I have already eaid to you all that I thirds it necessary to say upon 
tlm4/iw. I shall not repeat it. I will conclude only by impressing upon 
you that if you have a reasonable doubt in the flatter after considering 
the evidence it is your duty to acquit the prisoner. But if, after viewing 
all the facte and circu|"isttmces, the conviction is lx>me in upon you that 
this prisoner^has comnfitted the offence with which be is charged, then, 
gentlemen, it is your duir'y to return a verdict to that effect, and to take no 
regard of t! * conseqiicneos which must follow. Will you consider your 
verdict? * 

Mr. JtrsTTCB Avory — Gentlemen, if you w^ant any of the exhibits that 
have been referred ho you can have them by asking. 

^ The jury retired at 2.53 p.m. 
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The Lord CHnsr Justicd — There is some request about a map. There 
is no map of Ireland that has been proved in the case except the one .to 
which Colonel Gordon deposed. 

Mr. Bodkin- — Except the one which is in pi^es. 

The Lord Chief Justicij — 'The jury would like to see the original code 
found and an authentic speoimen of the initials and signature o& the 
* prisoner. None such has been proved. The original code, of course, 
they can have. That we will send in to them. They also aek, for an 
original copy of the circular posted at Limburg Camp, but I understand 
that was not proved. 

Mr. Artemus Jones — No. 

The Attornbt-Gbneral — I think there is a specimen of the signature 
and handwriting of the prisoner, the letter written when he received his 
knighthood, exhibit 32. 

The Lord C'hief Justice — That is quite true. I think it *18 better not 
to put it in. I think really what they want is the initials. One sees 
why they may have been asking for it. • I think it better to treat it that 
there is no evidence of it and leave it there. The original code, exhibit 18, 
shall be gent in, also the map. 

At a later btage. 

The Ix>RD Chief Jusheu — The jury have asked for a copy of the 
indictment, which we will send them, and they also ask for a copy of the 
evidence, but we do not propose to send that. 

The Attorney-General — If your lordship pleases. 

> 

The jury returned into Court at 3.48. 

The Kino’.s Coroner — G entlemen of the jury, will you answer to your 
names ? 

*Tlie names of the jury were called over. 


The King’s Coroner — Are you agreed upon your verdict 1 
The Foreman of the Jury — We are. ^ 

Tlie Kino’s Coroner — How say you ; do you find the prisoner, Sir 
Roger David Casement, guilty or not g\iilty of the high treason whereof he 
stands indicte<i? 

The Foreman of !nra Jury — Guilty. 

The King’s Coroner — ^You find Sir Roger David Casement guilty of 
high treason, and is that the verdict of you all? J 
’file Forisman of the Jury — Yes, j 

Tlie Kino’s Coroner — Sir Roger Djvid Casednent, you stand convicted 
of high treason. What have you to say for yourself why the fJourt should 
not pass sentence and judgment upon you to die according to law? 

llie Prisoner — My Lord Cliief Justice, as I wish to reach a much wider 
audience than 1 see before me here, 1 intended to read all that I propose to 
fifty. What I ahairread now’ is something 1% wrote more than twenty days 
ftgo. I may say, my lord, at once, that I protest against the jurisdiction 
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of tliie Court in my case on this charge, and the argument that I am now 
going to read is addressed not to this Court, but to my own countrymen. 

There is an objection, possibly not good in law, but surely good on 
moral grounds, against the application to mo here (^f this old English 
statute, 565 years old, that seeks to deprive an Irishman to-day of life 
and honour, not for adhering to the King’s enemies,” but for adhering 
to his own people. 

AVhen this statute was passed, in 1351, what was the state of men’s 
minds on the question of a far liigher allegiance — that of a man to God 
and Ilis kingdom? nie law of that day did not permit a man to forsake 
his church or deny his God save with his life. The heretic ” then had the 
same doom as the ” traitor.” 

To-day a man may forswear God and His heavenly kingdom without 
fear or penalty, all earlier statutes having gone the way of Nero’s Ediote 
against the Gbristians, ])ut that Constitutional ydiantom, The Kijig,” can 
still dig up from the dungeon® and torture chambers of the Dark Ages a 
law that takes a man’s life and limb for an exercise of conscience. 

If true religion rests <A\ love, it is equally true that loyalty rest^; on 
love. The law I am charged under has no parentage in love and claiina 
the allegiance of to-d^y on the ignorance and blindness (5f the past. 

I am being tried, in truth, not by my peers of the live present, but 
by the peers of the dead y)ast; not by the civilisation of the twentieth 
century, but by the brutality of the fourteenth ; not even by a statute 
framed in the language of an enemy land — so antiquated is the law that 
must be sought to-day to slay an Irishman, who-se offence is that he puts 
Ireland first. 

Loyalty is a Miiliment, not a law. It rests on love, not on restraint. 
The Government of Ireland by England rests on restraint and not on 
law' ; and since it demands no love it can evoke no loyalty. 

But this stature is more absurd even than it is antiquated ; and if it ia 
potent to hang one Irishman, it is still more potent to gibbet all Englishmen. 

Edward III. was King not only of the realm of England, but also of 
the realm ol' France, and he was not King of Ireland. Yet his dead hand 
to-day may pull the noose around the Irishman's neck Avhose Sovereign 
he was not, but it can strain no strand around the Frenchman’s throat 
whose ^Sovereign he w^as. For centuries the euocessors of Edward III. 
claimed to be Kings of France, and quartered the arms of France on their 
royal shield down to the Union w-ith Ireland on Ist January, 1801. 
Th»^;:vgliout those hundreds of years these ** Kings of France” were con- 
stantly at war with their realm uf France and theii* French subjects, who 
should have gone from bii-th to death with an obvious fear of 
treason before their ey\^. But did they? Did tlie “Kings of France” 
resident here ^t WiiidwSr or in the Tower of Ix)i»don, hang, draw, and 
quarter as a traitor cve^yy Frenchman for 400 years who fell into their 
hands with a’ 'ns in his hand? On the contrary, they received embassies 
of these traitors, present-^* from those traitors, even knighthood itself 
at the hands of these traitors, feasted with them, tilted with them, fought 
with them — ^l:)ut did not assassinate them by law. Judicial assassination 
to-day is reserved only for ore race of the King’s subjects, for Irishmen; 
for those who cannot forget their '^allegiance to the realm of Ireland. 
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The Kings of England as such had no righta in Ireland up to the time 
of Henry VIII., save such as rested on compact and muti^ obligation 
enteied between them and certain princes, chiefs, and lords of Ireland.. This 
form of legal right, such as it was, gave no King of England lawful power 
to iiripefich an Irishman for high treason under this statute of King 
Edward III. of England until an Irish Act, knowm as Poyning^s Law, the 
lOth of Henry VII,, wa5i passed in 1494 at Drogheda, by the Parliament 
of the Pale in Ireland, and enacted as law in that part of Ireland. But if 
by Poyning’s L;iw an Irishman of the Pale could be indicted for high 
treason under this Act, he could be indicted only in one way and before one 
tribunal~by the laws of the realm of Ireland and in Ireland. The very 
law of Poyriiiig’s, which, I believe, applies this statute of Edward III. to 
Ireland, enacted also for tJ»c Irislimaii's defence, ** All those laws by which 
“ England claims her liberty/' And 'vvhat is the fundamental charter 
of an Englishman's liberty? That lie shall bo tried by his jieers. With all 
resj>ect I assert this Court is to me, an Irishman, not a jury* of my peers 
to try me in this vital issue, for it is patcjiit to eve^ man of conscience 
that I have a right, an indefeasible right,’ if trifd at aU, under this statute 
of high treason, to be tried in Ireland, before an Irish Court and by an 
Irish jury. TIue# Court, this jury, the public opinion of this country, 
England, cannot but lie prejudiced in varying degree against me, most of 
all in time war. I did not land in England; I landed in Ireland. It 
was to Ireland I came; t^ Ireland I wanted to come; and the last place 
J desii'ed to land in was Plngland. But for the Attorney -General of England 
there is only ‘‘ England " — there is no Ireland, there is only the law of 
England — no right of Ireland; the liberty of Ireland and of Irishmen is to 
Ije judged by the power of Phigland. Yet for me, the Dish outlaw, there 
is a land of Irt'land, u right of Ireland, and a charter for all Irishmen to 
:ipj>eal to, in ilie last resort, a charter that even the very ^itatutes of 
England itself cannot deprive us of — nay, more, a charter that Englishmen 
thoniselves assert as the fundamental bond of law that connects the two 
kingdoms. This charge of high treason involves a moral responsibility, 
as the very 'terms of the indiciinent against myself recite, iriasmuch as I 
comir)il1ed tl'o acts I am charged with, to the ''evil example of others in 
' the like case.” What was this "evil example" I set to others in "the 
"like case," and who were these others? The "evil example'^ charged 
is that I a6.serted the rights of my own country, and the " otl^rs " I 
appealed to to aid my endeavour were my own countrymen. The example 
was given not to Englishmen, but to Irishmen, and the "like case^^^can 
never arise in Englanfl, but only in Ireland. To Englishmen 1 set So evil 
example, for I made no appeal to them. I asked no Englishman to help 
me. I asked Irishmen to fight for their righU. The "evil example" 
was only to other Irishmen who might come aftdr me, and#iri " like case " 
seek to do as I did. How, then, since neither Jy example nor my appeal 
waa addressed to Englishmen, can I Ue rightfiuly tried by them? 

If 1 did wrong in making that appeal to Irishmen to join with me in 
an effoi t to fight for Ireland, it is by Irishmen, and by them alone, I can be 
rightfully judged. From this Court and its jurisdiction 1 appeal to those 
I am alleged to lu^ve wronged, and to tho^ I am alleged to have injured 
by my " evil example," and claim thai they alone are competent to decide 
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my' guilt or my innocence. If they find me guilty, the statute may affix 
the penalty, but the statute does not override or annul my right to seek 
judgment at their hands. 

This is 80 fundamental a right, bo natural a right, so obvious a right, 
that it ifi clear the Crown were aware of it when they brought me by force 
and ^by stealth from Ireland to this country. It was not I who landed in 
England, but the Crown who dragged me here, away from my own 
country to which I had turned with a price upon my head, away from 
my own countrymen whose loyalty is not in doubt, and safe from the 
judgment of my peers whose judgment I do not shrink from. I admit no 
other judgment but theirs. I accept no verdict save at their hands. I 
assert from this dock that I am being tried here, not because it is just, 
but because it is unjust. Place me before a jury of my own countrymen, 
be it Protestant or Catholic, Unionist or Nationalist, Sinn Feineach or 
Orangemen, «and I shall accept the verdict and bow to the statute and 
all its penalties. But I shall accept no meaner finding against me than 
that of those whose loyalty I endanger by my example and to whom alone 
I made appeal. If they adjudge me guilty, then guilty I am. It is not I 
who am afraid of their verdict; it is the Crown. If this be not so, why 
fear the testl I fear it not. I demand it as my righf! 

That, my lord, is the condemnation of English rule, of English-made 
law, of English Government in Ireland, that it dare not rest on the will 
of the Irish people, but it exists in defiance of their will — that it is a rule 
derived not from right, but from conquest. Conquest, my lord, gives no 
title, and if it exists over the body, it fails over the mind. It can exert 
no empire over men^s reason and judgment and affections; and it is from 
this law of conquiiit without title to the reason, judgment, and affection of 
my own cquntrymen that I appeal. 

My lord, I beg to say a few more words. As I say, that was my 
opinion arrived at many days ago while I was a prisoner. I have no 
hesitation in re-afl&rming it here, and I hope that the gentlemen of the 
presa who did not hear me yesterday may have heard me distinctly to-day. 

I wish my words to go much beyond this Court. 

I would add that the generous expressions of sympathy extended me 
from many quarters, particularly from America, have touched me very 
much.^ In that country, as in my own, I am sure my motives are under- 
stood and not misjudged — for the achievement of their liberties has been 
an abiding inspiration to Irishmen and to all men elsewhere rightly 
striSc^^ing to be free in like cause. ^ 

My Lord Chief Justice, it I may continue, I am not called upon, I 
conceive, to eay anything in answer to the inquiry your lordship has 
addressed to ^e why s^tence should not be paesed upon me. Since 1 
do not admit any verdt*t in this (k>urt, I cannot, my lord, admit the 
fitness of the sentence tKht of neeessity must follow it from this Court. 

I hope I shg-ll be acquitted of presumption if I Bay that the Court I Bee 
before me now is not this High Court of Justice of England, but a far 
greater, a far higher, a far older, assemblage of justicee — that of the people 
of Ireland. Since in the acta which have led to this trj.al it was the people 
of Ireland 1 sought to serve-^and them alone — 1 leave my judgment and 
my sentence in ^eir handsi. , 
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Let xne pass from wyiBeU and my own fate to a far more pressifig^ 
as it is a far more' urgent theme — not the fate of the individual Irishman 
who may have tried and failed, but the claims and the fate of the country 
that has not failed. Ireland has outlived the failure of all her hopes — and 
yet aha still hopes. Ireland haa seen her eons — aye, and her daughters 
too— suffer from generation to generation always for the same cause, 

• meeting always the same fate, and always at the hands of the same power; 
and always a fresh generation has passed on to withstand the same 
oppression. For if English authority be omnipotent — a power, as Mr, 
Gladstone phrased it, that reaches to the very ends of the earth — Irish 
hope exceeds the dimensions of that power, excels its authority, and renews 
with each generation the claims of the last. The cause that begets this 
indomitable persistency, the faculty of preserving through centuries of 
misery the remembrance of lost liberty, this surely w the noblest cause men 
ever strove for, ever lived for, ever died for. If this be the •case I stand 
here to-day indicted for, and convicted of sustaining, then I stand in a 
goodly company and a right noble succession. 

My counsel has referred to the Ulster Volufiteer movement, and I will 
not touch at length upon that ground save only to say this, that neither 
I nor any of the* leaders of the Irish Volunteers who were founded in 
Dublin in November, 1913, had quarrel with the Ulster Volunteers as 
such, who were born a 36 ear earlier. Our movement Was not directed 
against them, but against the men who misused and misdirected the 
courage, the sincerity, and the local patriotism of the men of the north of 
Ireland. On the contrary, we welcomed the coming of the Ulster Volun* 
teers, even while we deprecated the aims and intentions of those English- 
men who sought to 'pervert to an English party use — to 4ia6 mean purposes 
of their own bid for place and power in England — the armed activities of 
simple Irishmen. We aimed at winning the Ulster Volunteers to the cause 
of a united Ireland. We aimed at uniting all Irishmen in a natural and 
national bond of cohesion Imsed on mutual self-respect. Our hope was a 
natural one, and if left to ourselves, not hard to accomplish. If external 
inffuenoee of disintegration would but leave us alone, we wei^ sure that 
Nature itself must bring us together. It w'^as not we, the Irish Volunteers, 
who broke the law, but a British jwirty. The Government had permitted 
tlje Ulster Volunteers to be armed by Englishmen, to threaten not jnerely 
an English party in its hold on office, buc to threaten that party through 
the lives and blood of Irishmen. The battle w^as to be fought in Ireland 
in order that the pqjitical “outs'’ of to-day should be the “in^,?’*of 
to-morrow in Great Britain. A law designed for the benefit of Ireland 
was to be met, not on the floor of Parliament, where the fight had 
indeed been won, but on the field of battle m ch nearer home, where 
the armies would be composed of Irishmen slaying each dther for some 
English party again ; and the British Navy /would be the chartered 
transports ” that were to bring to our shores a numerous assemblage of 
military and ex-military experts in the congenial and profitablS business of 
holding down subject populations abroad. Our choice lay in submitting 
to foreign lawlessne^ or resisting it, and we did not hesitate to choose. 
But while the law breakers had armed.theiA would-be agents openly, and 
had been permitted to arm them openly, we^were met within a few days 
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of founding of our movement, that aimed at united Ireland from within, 
by Government action from without direct against our obtaining any arms 
at all. The manifesto of the Irish Voluntef^rs, promulgated at a public 
meeting in Dublin on 25th November, 1913, stated with sincerity the 
aims of the organisation as I have outlined them. If the aims contained 
in that manifesto were a threat to the unity of the British Empire, then 
so fnueh the worse for the Empire. An Empire that can only be held 
together by one section of its governing population perpetually holding 
down and sowing dissension among a smaller but none the less governing 
section, must have some canker at its heart, some ruin at its root. ITie 
Government that permitted the arming of those w^hose leaders declared 
that Irish national unity was a thing that should l>e opposed by force of 
arms, within nine days of the issue of our manifesto of goodwill to Irish- 
men of every creed and class, took stejis to nullify our efforts by prohibiting 
the import •(?# all arms inh> Ireland as if it had been a hostile and blockaded 
coast. And this proclamation of the 4th Decernlxir, 1913, known as the 
Arms Proclamation, w^as itself based on an illegal interpretation of the 
law, ae the Chief Secretary, has now publicly confessed. The proclamation 
was met by the loyalists of Great Britain with an act of still more lawless 
defiance — an act of widespread gun-running into f lister that was denounced 
by the Lord Chancellor of Pmgland as “ gnxssly illegal and utterly uncon- 
stitutional/’ How did the Irish Volunteers meet the incitements of 
civil war that were uttere<i by the party of Lnv and order in England wlien 
they saw the prospect of deriving political profit to themselves from blood- 
shed among Irishmen ^ 

I can answer for my own acte and sjieeches. While one English 
party wnn respont-fble for preacJiing a doctrine of hatred designed to bring 
about civil war in Ireland, the other, and that the party in pow'er, took 
no active' steps to restrain a jiropaganda that found its advocates in the 
Army, Navy, and Privy (^ouncil — in the Houses of Parliament and in the 
State Church — a propaganda the methods of whose expression were so 
‘‘ grossly illegal and utterly 11004 imstitutional that eyen the Ixird 
Chancellor ^of England could find only words and no repres'sive action to 
apply to them. Since lawlessneas sat in higli placets in England and 
laughed at the law as at the custodians of tlie what wonder was it 
that irishmen should refuse to acoe^pt the verbal protestations of an English 
Lord (’hanoellor as a sufficient safeguard for their lives and their liberties 1 
I know not how all my ooHcagues on the Volunteer Committee in Dublin 
lived the growing menace, but those wdth 'vyhom I was in closest 
co-operatiun redoubled, in face of these threats from without, our effort® 
to unite all Irishmen Horn within. Our apjKials wejre made to Proteetant 
and Unionist^ as muchValmost as to Catholic and Nationalist Irishmen. 
We hoped that by theitexhibition of affection and goodwill on our part 
towards our political opponents in Ireland we should yet succeed in winning 
them from ,the side of an English party whote gfile interest in our country 
lay in its oppression in the past, ami in the present in its degradation 
to the mean and narrow needs of their political animosities. It is true 
that they based their actions, so they averred, on “ feirs for the Empire, 
and on a very diffuse loyalt/ that look in all the jjeoplee of the Empire, 
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«ave only the Irish. That blessed word Empire that bears so para- 
doadcal a resemblance to charity I For if charity begins at home, '' Empire ** 
begins in other men’s homes, and both may cover a multitude of sins. I 
for one was determined that Ireland was much more to me than ** Empire,” 
and that if charity begins at home so must loyalty. Since arms were 
so necessary to make our organisation a reality, and to give to the minds 
% of Irishmen menaced with the most outi’ageouis threats a sense of secufity, 
it was oiu* boimden duty to get arms before all else, I decided with 
this end in view to go to America, with surely a better right to appeal 
to Irishmen there for help in an hour of great national trial than those 
envoys of ‘‘Empire” could assert for tlieir week-end descents upon 
Ireland, or their appeals to Germany. If, as the right honourable gentle- 
man, the present Attorney-General, asserted in a speech at Manchester, 
iNationalists would neither fight for Home Rule nor pay for it, it was our 
duty to show him that we knew how to do both. Within g few weeke 
of my arrival in the State® the fund that had been opened to secure 
arms for the Volunteers of Ireland amounted to many thousands of pounds. 
In every case the money subscribed, whether h came from the purse of 
the wealthy man or the still readier pocket of the poor man, was Irish 
gold. 

Tlien came the war. As Mr. Birrell said in his evidence recently 
laid before the Commission, of Inquiry into the causes of the late rebellion 
in Ireland, “ the war upset all our calculations.” It upset mine no less 
than Mr. Birrell's, and put an end to my mission of peaceful effort in 
America.’ War between Great Britain and Germany meant, as I l)elieved, 
ruin for all the hopes we had founded on the enrolment of the Irish 
Volunteers. A constitutional movement in Ireland is n^irer very far from 
a breach of the constitution, as the Loyalists of Ulster had beep so eager 
to show^ us. The cause is not far to seek. A constitution to l>e main- 
tained intact must l)e the achievement and the pride of the jieople them- 
selves : must rest on their own free will and on their owm determination 
to sustain it,* instead of being something resident in another land whose 
chief representative is an armed force — armed not to protect Ihe popula- 
tion, but to hold it down. We had seen the working of the Trivsh consti- 
tutioij in the refusal of the army of occupation at the Curragh to obey 
the orders of the Crown. And now that we were told the first duty.of an 
Irishman wa^s to enter that army, in return for a promissory note, jiay- 
able after death — a scrap of paper that might or might not be redeemed, 
I felt over there in A^ierica that my first duty w^as to keep Irishm*„^x ^at 
home in the only army that could safeguard our national existence. If 
small nationalities were to be the pawns in this gafne of embattled giants, 
I saw no reason why Ireland .should «hed her bio id in any,pauso but her 
own, and if that be treason beyond the eeas I rfn not ashamed to avow 
it or to answer for it here wdth my life! And \^'hen we had the doctrine 
of Unionist loyalty at lai^t — “ Mausers and Kaisers and any King you 
“ like,” and I have heard that at Hamburg, not far from Limbxirg on 
the Lahn — I felt I needed no other w'arrant tlian that these words con- 
veyed — to go forth and do likewise. The difference between us was that 
the Unionist champions chose a path they fel\ would lead to the woolsack; 
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wMl© I went a road, I knew must lead to the dock. And the event proves 
we were both right. The differ encse between ue was that my '* treason 
was based on a ruthless sincerity that forced me to attempt in time and 
season to carry out in action what I said in word — whereas their treason 
lay in verbal incitements that they knew need never be made good in 
theif bodies. And so, I am prouder to stand here to-day in the traitor’s 
dock to answer this impeachment than to fill the place of my right honour- 
able accusers. 

We have been told, we have been asked to hope, that after this war 
Ireland will get Home Rule, as a reward for the life blood shed in a cause 
which whoever else its success may benefit can surely not benefit Ireland, 
And what will Home Rule bo in retiu'n for what its vague promise has 
taken and still hopes to take away from Ireland? It is not necessary to 
climb the painful stairs of IrLsh history — ^that treadmill of a nation whose 
labours arc*' as vain for her owm uplifting a-s the convict’s exertions are 
for his redemption — ^to review^ the long list of British promises made only 
to be broken — of Irish hojHJs raised only to be dashed to the ground. 
Home Rule when it comes* if come it does, will find an Ireland drained of 
all that is vital to its very existence — ^imless it be that janquenchable hope 
we build on the graves of the dead. We are told that if Irishmen go by 
the tliousand to die, not for Ireland, but for Flandei's, for Belgium, for 
a patch of sand on the deserts of Mesopotamia, or a rocky trench on the 
heights of Gallipoli, they are winning self-government for Ireland. But 
if they dare to lay down their lives on their native soil, if they dare to 
dream even Hiat freedom can be won only at home by men resolved to 
fight for it there, then they are traitors to their country, and their dream 
and their death^*^alike are phases of a dishonourable phantasy. But 
history ir not so recorded in other lands. In Ireland alone in this 
twentieth century is loyalty held to be a crime. If loyalty be something 
less than love and more than law, then we have had enough of such loyalty 
for Ireland or Irishmen. If vre are to be indicted as criminals, to be 
shot as mg^irderers, to be imprisoned as convicts because 'our offence is 
that love Ireland more than wo value our live®, then I know not what 
virtue resides in any offer of self-government held out to brave men on 
such terms. Self-government is our right, a thing born in us at birth; 
a thif.g no more to be doled out to us or withheld from us by another 
people than the right to life itself — than the right to feel the sim or 
the flowers, or to love our kind. It is only from the convict these 
thm^ are withheld for crime ^mmitted and proiren — and Ireland that 
has wronged no man, that has injured no land, that has sought no 
dominion over others— 4^ relarnd is treated to-<3ay among the nations of the 
world a® if sb^ was a c^victed criminal. If it l>e treason to fight against 
such an unnatural fate ^ this, then I am proud to be a rebel, and shall 
cling to m} “ rebellion^’ with last drop of my blood. If there be 
no right of*^rebellion against a state of thing® iJhat no savage tribe would 
endure without resistance, then I am sure that it is better for men to 
fight and die without right than to live in euch a state of right as this. 
'V^ere all your rights become only an accumulated* wrong ; where men 
must beg with bated breath for leave to subsist in their own land, to think 
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their own thoughts, to sing their own songs, to garner the fruits of tl^ir 
own labouns — and even while they beg, to see things inexorably with- 
drawn from them — ^then surely it is braver, a saner and a truer thing, 
to be a rebel in act and deed against such circumstances as these than 
tamely to accept it as the natural lot of men. 

My lord, I have done. Gentlemen of the jury, I wish to thank you 
, for your verdict. I hope you wuU not take amiss what I said, or think 
that I made any imputation upon your truthfulness or your integrity 
when I spoke and said that this wae not a trial by my peers. I main- 
tain that I have a natural right to be tried in that natural jurisdiction, 
Ireland, my own country, and I would put it to you, how would you feel 
in the converse case, or rather how would all men here hiel in the converse 
case, if an Englishman had landed here in England and the Crown or the 
Government, for its own purposes, had convoyed him eeoretly from 
England to Ireland under a false name, committed him to prison under 
a false name, and brought him before a tribunal in Ireland under a statute 
which they knew involved a trial before an Irish jury? How would you 
feel yourselves as Englishm»?n if that man was ♦a be submitted to trial by 
jury in a land inflamed against him and believing him to be a criminal, 
when his only crilne was that he had cared for England more than for 
Ireland? 

The UsHSR — Oyez. lily lords, the King’s Justices do strictly charge 
and command all manner of f>t^rsons to keep silence whilst sentenc>e of 
death is passing upon the prisoner at the bar, upon pain of imprison- 
ment. 

Tlie Lord Cnrar Justice — Sir Roger David CiusemeWt, you have \yeen 
found guilty of tix'ason, the gravest crime known to the law, /iiid upon 
evidence which in oor opinion is conclusive of guilt Your crime was that 
of assisting the King’s enemies, tliat is the Empire of (Termany, dunng 
the terrible war in wliich we are engaged. The duty now devolves upon 
me of passing sentence upon you, and it is that you be taken hence to a 
lawful prison,, and thence to a place of execution, and that you be there 
hanged by the neck until you lie dead. And the Sheriffs of the Counties 
of London and Middlesex arc, and eauli of tliem is, hcnd>y charged wdth 
the execution of this judgment, and may the Lord have mercy or* your 
soul. 

Mr. JusTiOB Avort — ^A men I 
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First Day— Monday, 17th July, 1916. 

* Mr. SuLUVAN — My lords, in this case the prisoner was indicted under , 
the statute of Edward III., the offence being stated in the following 
terms: — “Sir Roger David Casement is charged with the following 
“offence: — High treason by adhering to the King*s enemies elsewhere 
“ than in the King’s realm — to wit, in the Empire of Germany — contrary ^ 
“to the Treason Act, 1361 (25 Edward III., statute 5, chapter 2).” The j 
matter of the appeal, my lords, will involve two quefityionRi — first, whether i 
the matter describtid in the. charge is in truth an offence within tlio statute j 
cited, and a second point will arise as to whetlier the definition of the i 
offence of adhering given by my lord the Chief Justice at the trial at the J 
bar wae an accurate definition or was defective as an instruction to the j 
jury. 

My lords, I propose to consider first of all tlie state of affairs at I 
common law at the time of the passing of the Act of Edward III. If 1 I 
may briefly outline my argurrient, ’which 1 am afraid will occupy a little j 
while, as the case is of muck injjx>i*tance, I propose to argue that the | 
Statute of Edward III. was passed for the pi.rpose of limitation of legal i 
decisions that were cropping up and extending the doctrine of treas(m 
at the time of the statute : that it desalt only "vvitk troascuis that vfero \ 
triable at the time at common law. There is authority (bat the statute 
was to be declaratory of the common law. I propose to show that j 
at the time, even under the mtjst extending construction of the common law I 
then prevalent, which tlie statute “was passed to prune and not to enlarge, 
under no ciroumstances could ihert? have lx‘en such a crime as that describeil 
in the indictment here, namely, adhering to tlie Ring’s enemies elsewhere ^ 
than in the King’s realm, 1 intend, on the consti-uotion of the statute, | 
to submit, that if we lind to construe this statute as though it had paseet 
yesterday, the first reading of it would convey a f)crfecytl^ clear view of ! 
the provisions of the statute to the mind of everylx^dy, and that that 
clear view would be inoonsistent with tho mutter barged in the indictmen? | 
beinu; an offence under the stfituto. 1 then propose to show' how then' 
crept into text-books, because only into text-books the matter originally 
^rept, an error with reference to the purview of tho statute; I think I J 
will be able to show the “source of that error an I the explanation of it, | 
I intend to show from the statutory development of the law” of treason, I 
running through a very great number of statutes siiK^e the time of Edwai'd I 
III., an extraordinary, history of expansion and contraction going back ,| 
again and again to the Itatute of Edwai*d III., as l)eing the law of the land. : 
but I in^^ond to submit 'chat on ihe consideration of those statutes it was 
perfectly e’ear that the statute of Edward III. itself did not in any degree 
purport to legislate for any territory that was outside the King’s realm . 
that it was extended beyond the realm by special statutes, and tliat these 
special statutes have in tiieir due course disappeared ; and that going outside i 
the statute itself, which is ail that is charged in tho present instance, and 
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I think all that remaiiia owing to the repeal of all others, that statpte 
iteeii never did of its own motion extend to anything done ontaide of 
realm, and that its extension beyond the realm was statutory extension, 
and that that extension has disappeared with the disappearance of the 
statutes which created it. 

^ The first matter to be considered is the terms of the statute, because 
the terms of the statute show that it was passed with reference to mafters 
theretofore triable by ooimnon law. ** Whereas divers opinions have been 
before this time in what case treason shall be said, and in what not, the 
** King at the request of the Lords and of the Commons, hath made a 
declaration in the manner as hereafter followeth ; that is to say” — then 
we can pass on — or if a man do levy war against our Lord the King 
in his realm, or be adherent to the King’s enemies in his realm, giving 
" to them aid and comfort, in the realm or elsewhere, and thereof be 
probably attainted.” 1 have passfMi three matters which do»not arise in 
the present instance. The first important matter is the recital that ” divers 
” opinions have been before this time in what <‘aso treason shall be said and 
‘‘ in what not.” I would have your lorARhi|;)rf bear in mind that at the 
time of the statute there were at least four difiVreiit codes of law regulating 
the affairs of subjects within the realm of England, and some of these 
codes of law extended far beyond Enghind. The common law I hope to 
show was purely local, dcj)epdeijt in its esisenco on venue, and the common 
law (x>uld have c<^nisance of notliing that did not arise within tlie body 
of some couniy ; there aie statutes subsequently passed to enable the 
common law to deal with matters that have not arisen witliin the bodies 
1 of counties, but as far as I know there has not yet been cited any authority 
; for such a propoeiticfn that the common law at the tinjo of Edward III. 
j was capable of informing ittvclf of sometliing amounting to a trapsgression 
which had completely taken place in a territory that was not in a body of 
a county, which was the foundation of the jurisdiction of con»mon law. 

, My lords, the opinions of wliat was treason and what was not, some of 
j thorn VO can trace. The opinion that compassing the King’s death waa 
[treason was th<* mo«t ancient of them, f^rntpassing the death ot tfie ^ing 
[vent hack proTyaldy to the loign of Alfred; it vas ceitainly an ancient 
offencx‘ at the time of the atatiiU*. In the year we get an instance 

of adhering, and a typical instance of adhering. There are seven or #ight 
others in the reports, and tliey aro all of the same lyiH% because they are 
all cases in w'hich a person within the King’s ]Hjaoe and Avithin the realij^ 
hais l>een w'oking to assist enemies of the King,* in ^>me cases within the 
realm, but in most cases outside the realm, by thl subject utilising his 
position in tlK‘ realm to give information and to se*d intelligence, ITT, as 
ve w'e from statutes later on, ]^xTliaps even send material aid the King’s 
enemies outside the realm, but the offender is always within the realm. 

The first case I mention of adhering* — I am now dealing with within 
the realm — was before the statute was ])aased. I have a typi^fal case as 
to adhering, which is taken from the documents of the city of Oxford ; they 
aro not available here so far as I know. I am quoting from the extract 
of them that is set out in the History of English Law, by Professor Holds- 
worth, where he cites the case at some lengtl of Nioholaus de Wautham, 
and his offence, roughly, was as follows: — In t^iat case the offence was — 
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the' prefatory j^verpaenta are almost idkitical with what remained for 
himjreds of year® afterwards — ^that Nicholaus do Wautham conspired with 
Guy de Mont^forti and his brother, and Llewellyn of Wales, an enemy of 
our Lord the King, and that he did come to the King's Council or Court 
to privately find out the secrets of tlie King and all those secrets which 
he eould, and when he had ascertained them he conveyed them to the 
King's enemies ; and it says that he was one of the adherents, the terms 
in which it is alleged in the subsequent indictments for adhering, con- 
tinuing for a couple of hundred years. Strange to say, in the second 
volume of Pollock and Maitland, at page 505, your lordships will find the 
Opinion expressed that of the offences mentioned in the statute, probably 
the most recent in the development of the law of treason, was levying war 
agaipst the King in his realm. That provision, my lords, and the limita- 
tion of it is important when one comes to consider the position of offences 
with regard which the statute was passed. 

My lords, at the time of the statute there were in England among the 
great landowners and nobles a number of persons who were under two 
allegiances, one in England, and, in respect of lands' which they exten- 
sively owned in France, another allegiance in France*. Tlie limitation of 
levying war, and I submit also the clear limitation of adhering, arose from 
the fact that, Ixjing feudal subjects of tlie King of France in respect of 
French lands and of the King of England in respect of English lands, the 
barons themselves would be anxious to limit the decision of treason in 
such a way as that their English lands should not be forfeited in respect 
of service and homage rendered in respect of tlieir possessions outside the 
realm rendered to the King’s enemies. At page 460 of the first volume 
of Polkxjk and Ma’tland there is this passage, The te.Titory within which, 
according to later law, subjects would be born to the King of England 
was large; under Henry II. it became vast. It comprehended Ireland; 
at times (to say the least) it comprehended Scotland ; it stretched to 
“ the Pyrenees. Then, again, the law even of Bracton's day acknowledged 
*'that a man might be a subject of the French King and hold land in 
“ France, and yet be a subject of the English King and hold land in 
England. It was prepared to meet the case of a war between the 

**two Kings; the amphibious baron might fight in person for his liege 
‘‘loid, but he must also send his due consignment of knights to the 
“ opposite army. In generation after generation a Robert Bruce holds 
“ lands on both sides of the Scotch border ; no one cares to remember on 
which side he was born.” The reference to Bracton is folio 42 7B. It 
wa^ the Parliament th t was seeking to have a definition of treason, which, 
of coui'se, at that time was very largely a matter affecting title to property, 
and deVelope-I, indeed, in the early days as part of the law of real property. 

Th© distinction between treason and felony was, as we all know, who 
should g€^ th© lands of th© barons confiscated, whether th© Sing, who, of 
course, w^s anxioiis to extend everything to being treason, whether it 
should be others who would be anxious to limit the cases of treason within 
the narrower compass. Tliis furnishes an Instance of why there should 
be special mention both in the case of adhering to the Kin^s enemies and 
of levying war, and a limitarion that it eliould be within the realm, other- 
wise bound as th© owner land in France would be bound under pain of 
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forfeiture of Me lande in France, he being m meet eaeee a legislate in 
England, boiani a« he would be to fumieh actual military service w the 
King of France, under whom he held his French lands as a condition to 
retain them, he would forfeit his English lands if that amounted to treason 
with referenee to his allegiance to the English King. I submit that it 
is a very plain reason why the Parliament *would be moot anxious tip see 
that the persona who very largely constituted the Parliament should be put 
in a position of having to ele^, with two feudal claims upon them, which 
of their territories they should forfeit in case their two feudal lords 
disagreed and went to war. At all events there is no doubt whatever, 

I submit, that the limitation of levying war was confined to within the 
realm. The provisions of the statute have been rC'enaoted on subsequent 
dates, and 1 will point out to your lordships on one occasion, and on one 
occasion only, was the levying of war extended to without the realm, and 
that was a statute of Charles 11., and for a brief period. * One of the 
matters that will have to be considered here if levying war wae to be treason 
only when committed within the realm, is why should meie adherence to 
another person without the levying of war elsieSvhere hav© been oemstituted 
treason, when the actual taking up of arms beside him would not have been 
treason within th«# appropriate limit of the statute? 

Tlie quotation from the Oxford City documents will be found in Pollock 
and Maitland, volume ii., page 507, at the bottom. That is the case of 
adhering I was reciting. Now, at common law, both before and after 
the statute, trial had to proceed according to a process which was so 
rigidly settled that process was everythinir, and the essence of common 
law, the foundation of common law was venue. It is most important 
in the construction of the statute to note that procedure is not dealt with, 
because I will^ point out to you when it comes subsequently to be extended, 
as the statute was periodically extended to operate outside the confines of 
the realm, procedure was always looked upon in the statute, and hundreds 
of year® afterwards when venue w'as loosening in civil actions, and w'a® 
indeed becommg a matter that might be alleged falsely and ■ jy^n tro^ 
verted, nevertheless you find that in criminal matters the question of venose 
is attended to whenever there is statutory enlargement of offences and 
bringing them outside the confines of the realm or outside the body of 
counties. There being no provision in the statute, the question ai»once 
arises, if a statute is to operate outside the kingdom how is tlie statute 
to be put into operation? Venues, we know, went back certainly to the 
Constitutions of Claren^i^on, which are in 1164,* wh^ye we get the essence ' 
of venue, and the essence of the first step in pr^’ess against a person 
against whom a crime is subsequently to be alleged.^ We find all tnrough 
tliat twelve men from the neighbourhood of the occun-enc^^ became tiie 
standard of opinion as to whetlier a man is even to be put to trial or not, 
and as late as 35 Henry VIII,, chapter 6, appai’ently six men shoiild 
come actually from the veyy county in which the offence had taken place. 
Your lordships will find in Viner, volume xxi., page 3, under Trial,” 
at the first line of the page, 'Mf an act be to be done all beyond sea, it 
” cannot be tried in ^ngl^d; but where part is to be done in England and 
''part beyond sea it may be tried in England.” In the same volume, 
at page 130, under Trial,” you find a suggestion of tryipg crimes com- 
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mitted in two <ooimties in eitiher county. ' That, as a matter of fact, 
with the opinion of Stephen, that, until there wae a statute of 
Edward, oriines tiiat ^er© not committed in either county could be tried 
in neither. 

Mr. JusTiCB Dablesto — ^Ihe opinion of Sir Fitzjames Stephen? 

Mr. SunuvAN — Stephen^® Commentariee. 

*Mr. Justice Darlino — ^W hat did he say? 

Mr. Sullivan — That until the statute was passed, at common law a 
man being shot in one county and traversing the boundary and dying in 
another, the murder not being completed in either, it was possible at 
poxnmon law the murderer sliould escape trial. 

Mr. Justice Darling — It wae impossible. Does he indicate what did 
become of him ? 

Mr. Sullivan — I should say lie did it again. 

Mr. JuaftficB Darling — Did he always commit murder on the edge of 
the county ? 

Mr. Sullivan — As a matter of fact, Viner says he may be tried in 
either county. That i>s wi^at I referred to Yiiier for at page 130. 

Mr. Justice Darling — Stephen said he thinks he could be tried in 
neither. 

Mr. Sullivan — Till the statute of Edward 1. was passed, a vei*y early 
statute. At all events, as we know, there Iiave Ixjen statute® passed, a 
long series going back to Edward 1., dealing with crimes committed on 
the borders of counties or in more than one county. Your loidship knows 
with regard to verm© there are a large numlxT of venue statutes with 
regard to crimes that are partially committed in one place and partially 
in another. Tl>e}* are voiy ancient statutes, and they are consistent with 
the fact tlpt venue was originally such a rigid doctrine. Viner, of course, 
is writing after the statute had cured that, and he may be expressing the 
opinion of the statute. At all events, they were triable in either county 
eventually, but there certaiolj was a statute passed to deal with it at a 
very ^early period, and, at all events, undoubtedly until the parsing of the 
atatute'Txiero was difficulty in laying a venue, and venue was the very 
essence of trial. 

Mr. Justice Darling — How do you know tha^ that statute did not 
deolajse the common law, the statute which made the crime triable in 
either county? 

^ Mr. Sullivan — It may have don© so ; I canruU say that I know it 
did not; 1 do not- se<r"k to’ mak#" any such jvroposjtion, but at the same 
time it is exceedingly » lifficult when one studies the relation of venue to 
juri^lCtion under the A’ld common law^ to see how he could be indicted in 
cither county^ because, my lord, the jurors in one county had no means 
of informing themselves of the circumstances under which the blow was 
given, and the jurors in the other Hxumty had no means of informing them- 
selves of wljjtat had been the ultimate consequence of the blow. 

Mr. Justice Darling — Are you speaking of the time before there were 
witnesses, when, the jurors were the witnesses? 

Mr. StJTjjv.iN — Yes. ,, 

Mr," Justice Darling — Or a time when jurors were jurors, and 

witnesses could be summoned before them ? 
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Mr. StTLUVAN — I will take the time when the jurore were the peraom 
who fir»t presented and subeequentlj tried on their own preeentment ; Jhey 
were the witncfsses and the prcvof. 

Mr. JusTiCB Darung — O noe you arrive at the time when the juror wae 
a juror and witnefseeg were summoned, do you mean there was no meand 
even in early days of getting witnesses from Woroesterahire, say, to^oome 
before a jury of Herefordshire? 

Mr. SxTLLivAN — No, 1 think that would be the cure. Once you get 
to the development of the witness of something that had happened in the 
county, onoe the law developed into the practice of out^de witnesses 
apart from the neighbours, once you have jurisdiction to inquire into 
something having happened that was against the j>eace, tliat was within 
the county, then there ctame the inquisition, and they might inform them- 
selves of what had been the ultimate result. Tlie essential thing for 
inquiry in either county must still be that something had'happened in 
the county which gave the juror a right to inquire. You are still within 
venue; whether, having your venue, your ^inquiry may go into facts outside 
the venue i^ a different matter. I am only d Celling on this so as to show 
that when you get outside the body of the county, at the time of 
Edward I , I subidit it was impossible that any ocjunty could inform itself 
of a matter which had happened completely outside the l>ody of any part 
of His Majesty's realm. , 

Mr. JusTiCB Dahlino — P erhapw you have not arrived at it, but, at aU^ ^ 
events, you have not mentioned that people were tried by Ck>mmissii>ners. 

Mr. Sullivan — 1 am coming to them. The Commissioners were 
merely a development. lliat will be a part of ray argument upon which 
I shall rely most strongly, that the statutes proceeded to provide for 
offences outside the realm, and with the same provisions making offences 
outside the realm, the statutes, conscious of Ihe incompetence of common 
law to deal with them, provided statutory trib\mals to deal with them ; 
the same statute which extended treason outside the realm also provided 
for its trial within. , 

Mr. JusT^CB Darling — Do you mean the statute of Henry VIII. ? 

Mr, SuLUVAN — Tlie 26 Henry VIII., not 35 Henry VIIL 35 Henry 
VIll. was passed to explain doubts that had arisen on the previous statute 
of 26 Henry VIII. At page 178, volume xxi., of Viner, under Tr31’’ — 

'Mf a man be stricken upon the high sea, and dies of the same stroke 
** upon the land, this cannot t»e inquired of by the common law, because 
no venue can come from the place where the str^e was given (though 
it were within the sea pertaining to the realm t|i England, anc ^y ithin 
the ligeanoo of the King), })ecau8e it is not witnin any of the counties 
of the realm ; neither can the admiral hear and determine this murder, 

“ because though the stroke was within }ii» jurisdiction, yet the death waB 
** infra corpus comitatuSy wher-eof he cannot inquire ; neither is it within 
the statute of 26 Henry VIIL, l)e6ause the murder was no^ committed 
on the sea. But by the xlot of 33 Richard II. the constable and 
marshal may hear and determine the same.” That emphasises what 
I was saying with regard to the statute referring to offences at common 
law only, because as we know both the constable and marshal and the 
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adzniral had juriadiotion outside the realm of England altogether in other 

idr. JusTiCB Darlino — Serjeant Sullivan, in the case yo^U put, suppose 
‘ neither the assizes nor the admiral could investigate 4.his case, what about 
the coroner ; ought not he to inquire where the man died and how he came 
by his death? 

Mr. SuLUVAN — The coroner could inquire, no doubt, into how the 
man died, but, the coroner being also shackled by his jurisdiction, I 
submit it is perfectly clear that he could not hold investigation as to cir- 
cumstances that arose outside the body of the county, any more than the 
. common law could. 

Mr. Justice A. T. Lawrence — ^W hat is the authority for that? 

Mr. Sullivan — Vincr — If a man be stricken upon the high sea, and 
'' dies of the same stroke upon the land, this cannot be inquired of by 
“ the common law, because no venue can come from the place where the 
'^stroke was given (though it wore within the sea })€rtaining to the realm 
of England and within the ligeance of the King).*’ That was cured by 
the statute. ^ * 

Mr. Justice Darlino — Yes, but a dying declaration made by a man 
waj 9 always evidence. Suppose a man was wounded in •Hereford^ire and 
fled into Worcestershire and fell dead, but l>efore dying stated that 
So-and-So and So-and-So in Herefordshire struck him the blow of which 
he died, oould not good evidence be given before* the coroner in Worcester- 
^r--dhire ? 

Mr. Sullivan — I submit not. The coroner of Worcestershire did not 


inquire into what had been done in the adjoining county. 

Mr. Justice Darlino — He must inquire of the death on view of the 
body; if it was found that the man before he died ng^ade a deposition 
which said * So-and-So and So-and-So half a mile away at the other end 
of the village in the other county struck him the blow, do you say that 
that evidence could not have been given ? 

Mr. SuLUVAN — Tliere certainly was a period in which it could not be. 
The e^rekr'uie must l>e given just as anything might take place, but the 
Coroner’s Court could express no opinion upon whether the evidence with 
regard to an act done outside his jurisdiction was ^rue or false. But 
there js the case, if the coroner could not inquire, the oommon law oould 
not inquire. Of oourso, the diflRcul ty is in transporting ones mind to a 
state of legal development in w^hioh that might be so, because hundreds of 
fye&rs ago these anomalies w;ere redressed all by statute ; when it came to 
crimes they were redr\^ed by statutes ; they w^erd redressed in the law 
between;;.,, man and man tin contracts to commence with, at a very much 
earlier period, or rather* in a Very different way by the allegation of false 
venue, but the*very allegation of false venue of contracts which were partly 
to b© performed within the realm lis an illustration of how rigid was the 
rule of venue and the limitation of venut upon^. a matter which had not 
been redressid by any such device and in which the venue had to be true, 
down to the end, except when it was altered by statute. You have to 
get a true venue, for venue was of the very essence of oriminal jurisdiction. 

Then at page 180 — “ If t^jwo.of the King’s subjSfecte go over into a 
foreign realm, and fight t^ere, and the one kill® the other, this murder 
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** being dene out of the realm oannot be for want^^f tri^ heard and deter* 

“ mined by the common law, but it may, be heard and determined ^fore 
“ the oonatabl© and marshal/’ Then volume xiv., at page 376, “ wery 
indictment at oammon law must expressly show some place wherein the^ 
offence was committed, which must appear to have been within the 
jurisdiction of the Court in which the indictment wa® taken, and must 
be alleged without any repugnancy ; for if one and the same offence be 
alleged at two different places, or at B aforesaid, where B was not 
before mentioned ; or if the stroke be alleged at A and the death at B, 
and the indictment conclude that the dftfendant sic felcmiec murdravit 
‘‘ the deceased at A, the indictment is void ; so is it also if it lay not both 
at a place of the stroke and death, or if any place so alleged be not such 
" from whence a venue may gome/’ 

With regard to venue there is a very mtereating case, 1 believe not 
heretofore printed, which my colleague, Professor Morgan,^ has foimd in 
the.Coram Rege Roll, Easter, 2 Henry IV., Membrane 18; that wdll be 
in the year 1401. The Roll is in the Record Office, and your lordships 
can inspect it. it is a very peculiar case. ^ It is the case of one Joto 
Kynaston, who was charged with being an accessory to the treason of 
compassing in W^les and with certain felonies in Shropshire committed. 

The record begins by reciting that Owen Glyndwr and other Welsh- 
men had imagined, conspired, and intended the death and deposition of 
the King and of the Prinde of Wales, and John Kynaston was indicted for 
consenting to the aforesaid treasons — ^this is not a literal translation, 
is the pith of the document — ^he was charged with having traitorously 
sent his son in arms to assist Owen Glyndwr at Oswestry, and with having 
received and comforted two Welshmen, traitors, and with having feloniously 
stolen cattle. He was indicted in Shropshire ; the indictment was returned 
into the Court. c>f King’s Bench at Westminster. It was there given in 
evidence that Oswestry and other places laid in the indictment of treascm 
were in Wales and outside Shropshire, and the laws of the realm — ^that is, 
the place of the treason, the assemblage under Owen Glyndwr. The 
Attorney-General appeared, and upon this contended that J'hjjjiiiKing’e 
justices in Shropshire could not inquire into treasons in Wales, nor ’^ere 
they triable by the law of England. The position of the Attorney -General 
was, as we all know, not the same aa the position which the Attorney- 
General oocupies in more recent years; I rather fancy the chiefs Crown 
representative was the King’s Serjeant at the time. As I have said, 
the Attorney -General appeared, and upon this contended that the King^i 
justices in ^ropshir<^ could not inquire into^trea Ans in Wales, nor wen\ 
they triable by the law® of England. TliiB waf admitted, and^ IJjp jurj] 
were required to try the issue of only those felonies that were committed* 
in Shropshire; the jurors were summoned from Shropshire to the Court 
of King’s Bench. The plea to the, jurisdiction appears to have been 
admitted, because the jurors were asked to try and inquire into the feloniefii 
committed in Shropshire only. Accordingly, my lords, hb is tried for 
tliat ; he is not tried for the treason, and, my lords, as a matter of fact, 
the jury acquitted him Of the charge against him. I have here a com- 
plete copy of the 1%11 if your lordships wogld like to see it. 

Mr, JusTicB Dabliko — It does not say that he could not be tried for 
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tFea«an outside England. It may say he could not be tried for except 
he ves tried in Wales, but it doea not say he could not be tried for treason. 

4Mr. SuLUVAN — ^Wiales is there alle^ in the plea to have been out* 
aide. They could not inquire into treason in Walee, nor were they triable 
by the law of England. 

Mr. JusTiCB DARLora — It does not eay it was not treason within the 
realm ; it was within the realm, of oouree. 

Mr. SuLUVAN*—! think not. 1 think when your lordship looks at 
the reoord the argument is that Walea is not within the realm of England ; 
a very strange state of affairs prevails. 

Mr. JusTiCB Darlino — ^Who was King over Wales at that time? 

Mr. SuLUVAN — Owen Glyndwr claimed to be. 

Mr. JnsTicB Darling — But Henry IV. did not recognise it, else why 
did he fight him? 

Mr. SuL^VAN — I admit their minds were not ad idem on the subject, 
but the position of Wales, nay lord, was a very peculiar one; the position 
of Wales wa« very similar to tliat of the position of the French provinces. 

Mr. JusTiCB Darling — Would you hand up the record you have there? 

Mr. Sullivan — ^Yes, my lord, it is in Latin. Wales was part of the 
realm, but it was in this most anomalous position, it w%8 not in the body 
of any county. It is all the stronger for me if it was part of the realm. 
It was not in the body of any county, and the King^s writ did not run 
in Walo« imtil a very much Later f)€riod of hi'story, so much later that 
^Jthere is a case in Burrows* Reports which 1 cannot give the reference to 
at the present time, another case of the venue statutes that applied both 
to England and Ireland, in which a venue was removed from Carlow to a 
Midland county in England, as being the nearest oqonty in which the 
Kmg*s writ did nin. Tliere is actually a statute to which I will refer 
your lordships, if I may be permitted to deal with the statutes in a different 
branch of the argument. You find, with regard to this matter, that Owen 
Glyndwr's case is one where the statute provided for the trial of the 
offence in Wales and other places where the King’s writ dfd not run. 
Now, ji^i^t^defect is cured by statute after the case ; but thete is the case 
that until provision was made by the statute — take Wales being within 
the realm, which is all the stronger in ray view — I submit, for want of the 
body of a county within the realm an offence is untrtable, and it takes a 
statute to cure it; the date is subsequent to the Treason Act that we 
have to construe in the present instance. Now, 1 propose to go shortly 
-tiuough the statutory development. 

Mr. JuBTiGB DarlItg — Do you mean to say th*dt is an authority for 
this a^ oposition, that the time of Henry IV. a man might (wminit 
treason within the realm and could not be tried anywhere within the 
realm for it? t. 

Mr, Sullivan — I think that it^ehows that Wales was considered to be 
without the r^-dm. I am taking your lordship’s view that Wales was 
within the jealm, and I am saying it is an authority that an offence 
committed in Wales was not triable in an English county. 

Mr. JusTTCB A. T. Lawrbnce — Were not there Courts in Wales that 
could try at that time? « ' 

Mr. Sullivan — think not. 1 may be a little confused in my dates, 
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but ju(^ at tbe iufitant it oomra to x»e that that was at a time when the. 
Eing^a writ waa not running in Wales. Will your lordships permit me to 
look it up afterwards? I oannot give the exact date now. Ther^>wa8 
a statutory provision with regard to the King^s writ not running. 

The ATTOBinvr-GEMWRJJL — This matter of Kynaston, it was said, was 
not reported but I find there is a report of it given, a short report, on 
psjge 155 of the first volume of Hale’s Pleas of the Crown, tlie* 1800 
edition. 

Mr* SuLUVAW — ^What Hale says is, As touching treason committed 
''in Wales before the statute of 26 HoEny VIII., chapter 6, no treason, 
** murder, or felony oommitted in Wales was inquirable or triable before 
" Commissioners of oyer and terminer, or in the King’s Bench in England, 
“ but before justices or Oomnodssi oners assigned by the King in those 
^^ooimties of Wales where the fact wag ooinniitted.'’ That is Henry IV. 
Then he quotes the Kynaston case. Then he says that by the statute 
26 Henry VIII., chapter 6, that was cured. The proposition in Hale 
suggests that it requires statutory provision, and, indeed, there is a statute 
dealing with trials of matters in Wales jftid <^h©r places where the King’s 
writ runneth not. Subsequently to the statute of Edward III. there was 
a great number of statutes passed regulating the law of treason, and a 
great number of those statutes extend the law of treason outside the realm. 
Where they did so you find them providing for its trial. The first statute 
is 2 Henry V., chapter 6; that would be in 1414. The matters dealt 
with in the statute were matters chiefly arising on sea, and the matters 
made treason were principally violation of safe conducts granted by the 
Crown, breaches of truce in time of truce. The important matter is that 
they were merely offences committed outside the bodi^ of counties, there 
oommitted, and so committed abroad. 

Mr. JtrsTiCB Dablinc) — Serjeant Sullivan, have you noticed this in 
Hale’s Pleas of the Crown, at page 168, after discussing this very case 
of Kynaston, "But certainly Wales is within the kingdom of England, 
" and therefore not within the etalute of 35 Henry VIII. , chapter 2, for 
" trial of foreign treasons”? 

Mr. SuutiVAN — That was certainly true at the time that Hale wrote 
it. Henry VIII. incorporated Wales just as he incorporated Ireland, It 
was incorporated in the reigri of Henry VIII. ^ 

Mr. JusTicB DABniKO — On page 155 or 15G, if you look at the inset 
in the margin, he says this in dealing with thiv'} case that you have l)een 
citing, "As touching treason committed in JV'ales before the statute 
26 Henry VJII., chapter 6, no treason, murder., T»r felony committed in 
"Wales was inquirable or trialde b(*>foro Com »aiss loners of and 

" terminer, or in the King’s Bench of England, but before justices or 
" Commissioners assigned by the King in those counties oT Wales where 
** tlje fact was committed." • 

Mr, Sullivan — That^is after 2 Henry IV, 

Mr. Justice Dabung — Then he cites tlie Act of Henry IT. That is 
in the J ohn Kynaston case. ’There you have a distinct statement that it was 
treason against the King of England to levy war against him in Wales; 
that he could be triSd ; he could not be, tricid at the assizes of Shropshire, 
he could not be tried at the King’s Bench in I^ndon, but he could be tried 
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a apeoial Obmmiiiaion issued bj the King of England to go and try him 

^r. Sullivan — ^By statute; that is the very argument that I am going 

address to your lordship. 

Mr. JusTiCB DARLiNOr-Hal© does not say it is by statute that the 
Commissioner^ act^ except that they try him under the statute of Edward 
III. ' 

Mr. Sullivan — No, my lord, when you oome to the CommisaionerB I 
think you find the Commissioners are purely statutory. 

Mr. Justice Darling — “ Before luetioes or Commissioners assigned by 
the King in those counties of Wales where the fact was committed.*' 

Mr. Sullivan — Your lordship will find that the provision of assigning 
both CommiGsioners and venues is statutory, and I am going to open a 
series of statutes to your lordship, 

Mr. Just:cb Brat — Let it be so; supposing it is so, that merely 
regulates the mode and the place of trial. It does not say it is not treason ; 
the Act that you have referred to does not make it tre^n. If any Act 
makes it treason it is the Act, of Edward III. 

Mr. Sullivan — What I submit is tliis, that nothing is treason unless 
it can be so adjudicated treason. When you are dealing with the Courts 
of law it is not a matter of morals, but of law. Unless there is some 
Court, that can say whether a treasonable act has been <x)mmitted or not, 
in the inquiry into the matter, it cannot be treason to do an act which 
5'ou can do without being punishable for it or triable for it in a Court 
of law. There cannot be what in law amounts to a crime of which no 
Court, can inform itself. You must not be presumed to have committed 
a crime until you have been lawfully condemned, and* if there exists no 
machinery, not only for condemnation, but for inquiry, I submit that is 
overwhelming proof that the act cannot be a crime when its legal quality 
cannot be inquired into. 

Mr. Justice Darling — How can you say there was no machinery if, 
although it could not be tried at the ordinary Commission of Assize nor in 
the Kmg%^‘Bench, it was within the King’s legal piower to Issue a Com- 
mission to people to try the person for the particular treason? 

Mr. Sullivan — I think, my lord, that I will show your lordship where 
the Oj^mmission came from that went into Wales, but, at all events, we 
have not yet oome to a case ; until after 26 Henry VIII. I think we shall 
not come to a case. I submit that the common law Commission would be 
Td 0ornmifision of oyer, and t-erminer. When you find that they are not 
f triable at the common Yw Commission, not triable b^ the Court of Queen's 
f Bencli^Bfc^Dd are triable By a different body, I think you will find that that 
body is a statutory body appointed ad hoc, and I think I will find the 
statute. I llaink that Hale must have been speaking of the statute 
passed in 32 Henry VIIL, chapter 4, where there are special proviMons 
made for the mal of treasons in Wales, where the King's writ runneth not. 

Mr. JufeicB Brat — Hale was speaking of something which happened 
before Henry VIII. Where is the statutory authority for trying people, 
as you say, by Commission ; where do you find that? 

Mr, Suluvan — Hale admits that the Court of oommon law wiu^* in- 
capable of trying it. 
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Mr. JuBTiOB BBAT^But at the aaix^^timd Jhe aajs the King ma^ appoint 
OmimsttiojnerB or judges to try it. 

* Mr. Sullivan — Unleaa the King had acme peculiar power ii 
he could only appoint special Coimnisaionera to try eriminal caaea undv 
special statute. 

Mr. JusTiCB A. T. Lawbbkge — Why do you say that? 

Mr. JusTiCB Brat — TherdTore it was that I asked to see wtikt the 
statute was and when. 

Mr. Sullivan — Until 32 Henry VIII. I find no statute. 

Mr. JusTicn A. T. Lawrence — ^He could always do it at ooramon law. 
It has always been so understood. 

Mr. Sullivan — ^The common law Courts were the Courts eent out from 
the King’s Bench into the country or the King’s Bencii itself. 

Mr. JusTiCB A. T. Laweknce^ — T hose were the ordinary Courts, but 
just the same power that enabled those Commissions to hit issued could 
issue a special Commission to try in a particular place a particular case. 

The Attorney -Geinbral — Hale has a reference to that at page 154. 
In dealing with offences committed on Ihe l>igh seas before that statute, 
that is 28 Henry VIII., chapter 15, they might be tried by special Com- 
mission under tha common law, and according to the course of the ooramon 
law. 

Mr. Sullivan — I am going to point out that Hale is wrong. The 
passages in Hale treat thfs matter as if the law was against me, but I am 
going to deal with Hale. Hale follows Coke, and I am going to put it 
that the authorities oited by both Coke and Hale for the propositions they 
advance do not support the propositions for which they are cited. 

My lords, I was painting out that owing to the absence of venue (and 

1 have cited the authorities) the common law could not try cases that 
arose outside the realm, or even outside the' bodies of countfes. I find 
that I omitted one passage from volume iii. of Viner, page 180, with 
regard to treasons. Treasons committed out of the realm cannot be 
** tried the Courts at common law.” At the time these text- writers 
were writing* they had a little catalogue of statutes passed Remedy 
the defect of* the common law. I w'as calling attention to the statute 

2 Henry V., chapter 6, which I will only refer to shortly. That created 
offences of treason by acts done outside of tlie realm, and as it dijJ so it, 
provided a tribunal to try them, and it provided that they should tried 
by a conservator and two men learned in the law, and they were to be 
tried according to the practice prevailing in trials Jf)ef ore the admirals 
the Kings of England, * That was not common law, as your lordships know. ’ 
So there, which is the first case I find after the statute of Edwye^ -xPIIL, 
where the statute clearly was creating offences in respect of acts com- 
mitted entirely outside of the King’s dominions, a statut<8ry Court with 
statutory jurisdiction not dependent up^n venue at all is appointed to tiy 
them according to a code, of law which did npt require venue for its juris- 
diction. 26 Henry VIII., chapter 13, is, I submit, thS foundation 
of all that haft been said in Hale and Coke with regard both to procedure 
and to treason out of the realm. 

That statute your lordships will find^ if you have before you the 
Coll<^tion of Treason Statutes, ordered by Parliament to be printed in 
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1709, at page 7 — ‘‘ It sball be higb treason to wish or desire by words 
or writing, or to imagine, invent, or attempt any bodily harm to be 
to the King, the Queen, or ^eir heirs apparent.” The 1 Henry 
restored the statute of Edward III., the reign of Richard II . having 
gone completely outside the statute both in interpretation or without inter- 
pretation, and by statutory offences, but they were all within the realm, 
and that is why I am not citing them on this bi-anch of my argument. 
Here you have a repetition of treasonable offence®. There is compassing 
and publishing of the King that he is a heretic, ** detaining from the King 
his castles or holds or his ships or munition of war. And to the intent 
''that all treason® should be the more dread, hated, and detested to be 
"done by any perwon or persons . . , bo it therefore enacted that 

" no offenders in any kinds of high treasons whatsoever they may be, their 
" aiders, consentors, oouncillors, nor abettors, shall be admitted to have 
" the benefit fir privilege of any manner of sanctuary . . . and that 

" if any of the King’s subjects, denizens, or other do commit or practice 
" out of the limit® of this realm in any outward parts any sudi offences, 
" which by this Act are mad^ or *heretofore have been made treason, that 
" then such treasons whatsoever they may be or wheresoever they shall 
" happen to be done or committed sh^ be inquired of and# presented by the 
"oaths of twelve good and lawful men upon gocxl and probable evidence 
" and witness, in such ehiro and county of this realm and before such 
" persons as it siiall please the King’s Highness to apfMunt by Commission 
f' under his great seal, in like manner and form as treasons committed 
" within this realm have l>eeii used to bo inquired of and presented ; and 
" that upon every indictment and presentment found and made of any 
" such treasons and^certified into the King's Bench, like proces® and other 
" circumstance shall be there had and made against the offender, a® if the 
" same treslsons so presenkxi had been lawfully found to l>e done and 
" committed within the limit® of Ihi® realm. And that all process of out- 
" lawry hereafter to bo made,” and so on. I submit that that is the 
foundation of the law of foreign treasons that are afterwards to he found in 
ttie bo ^ fty that statute and another statute whicli 1 will come to later. 
There are two important, matters to be noticxid there — "That if any of 
"the King’s subjects, denizen®, or other do commit practice out ofthe 

" limits of this realm in any outwanl parts ” 

MS*. JusTiCB DARiiiNG — Wliore are you reiiding from now? 

Mr. Sullivan — I am reading from the Parliamentary Collec-tion of 
Ettftutes. 

The Ati’Ornkt-GeiJVlal — I have it in my note a®^chapter 13, section 3. 

I ^Sullivan — " ^at if any of the King's subjects, denizens, or 

" other do commit or praotioeVmt of the limits of this realm in any outward 
" parts, any sikh offencos which by this Act are made or heretofore have 
" been made irctason, that then such treasmi® whatsoever they may or 
" whereeoevei they shall hapfien so to be done or committed shall lie 
"inquired oft' and presented by the oath® of twelve good and lawful men 
"upon good and probable evidence and wu’tness, in such shire and county 
" of this realm and before sucli person® a® it shall please the King's 
Highness to appo-int by C)omi»issipn under his great leal, in like manner 
" and form a® treasons committed within this realm," and then there is 
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prooeste of prooeduro and the outlawry section which I need not purBoe. 
There you have, as you had- in 1414, legislation clearly applying beyond 
the limits of the realni> and aa soon as you find that state of affaii!i5»y^ 
find a statutory tribunal with jui;isdi6tion to inquire into it. 

Mr. Justice Darwng — D o you say that there was no tribunal to inquire 
into it before this? 

Mr. SuuLivAN — Not wjith regard to offences oommitted withtn the 
territory of any foreign prince. There were two tribunals tliat could 
inquire into it. I shall have to develop that later on. The admiral 
could try anything that was committed on the high seas or below the 
bridges of the great rivers. He had a civil law jurisdiction, and he could 
always try treason, although being civil law treason the result was not the 
same a® at oomnion law. Then also the constable and marslial could try 
treasons committed outside the realm, and he could try them within the 
realm as long as tlie appeal of treason remained and wager battle. As 
long as that remained there was jurisdiction in the fX)nstable and marshal 
to try appeals of treasons of persons w ithin the realm in respect of treasons 
oommittod outside the realm. But, wheti I come to read the next statute, 
even now the common law does not know it, nolwitlistanding the statute 
of 26 Henry VI JI., and it requires another statute to give jurisdiotion 
to the common law Court to inquire into treasons committed outside the 
realm. 

ITie next statute in ()^der of date deals willi the matter I was speaking 
of with regard to the admiral, but, as in The King v. Lynch ^ there appear* 
to have been considerable confusion as to tlie scoy^ of tins statute, I will 
draw' your lordships* attention to it, the Act 28 Henry VIII , otiapter 15. 
The statute reoites* that, Wliere traitors, pirates, thieves, rolibers, and 
forth, many times escaped unj>iinisheii Ix^cause the trial of their 
offences hath heretofore been ordered, judged, and deterixfined before 
the admiral or his lieutenant or commissary after the eouise of the 
civil laws ** — I told your lordshi]^ that it ir^ estalilislied by clear authority 
that tlie admiral had jurisdiotion to inquire into aiiylbing that happened 
on a ship bel5w tJie bridges and on the high seas all over the the 

‘‘ nature wheVeof is that whatever any judgment (jf death can l>e gi^en 
** against the offenders, either they must plainly confess their offences 
“ (which they will never do wuthout torture or pains), or else llieir o|fences 
''be so yilainly and directly proved by witness indifferent, such as saw 
" their offences committed (which cannot gotten but by clnnice at few 
"times), because such offenders commit thoii; offoiyes upon the sea, alidH 
" at many times murder and kill such persons be'ng in the ship or boat ' 
" where they commit their offence, which should witness agninst^^b^iiii in 
" that behalf,** and then, " For reformation wdicreof l>e it enacted by the 
" authority of this present Parliament that all tn^asous, feff)nies, robbers, 

" mprders, and confederacies hereafter to Ih‘ c(»mTniite<l in or upon the sea 
"or in any other haveq, river, creek, or place w’}ier<‘ the adminil or 
admirals have or pretend to have power, autliority, or jurisdiotion, shall 
" be inquired, tried, heard, determined, and judged in such sliii'e^ and 
" places in the realm as shall lie limited by the King’s Commission or 
" Commissions to b? din^cted for the sjime#in like form and condition as 
" if any such offence or offenoee had been oopimitted or done in or upon 

\ 221 



Sir Roger Casement. 

Ml*. SnUivkii 

the land; and snob Oommiasion shall be bad under the £ang'a. 4 reat 
** seal directed to the admiral or admirals or to his or their lieutenant 
‘^.rfdifejiuty and deputies, and to three or four auch other substantial persons 
m shall be named or appointed by the Lord Chancellor of England for 
** the time being from time to time and as oft as need shall require 
to hear and determine such offences after the common course of the laws 
of this land used for treasons, felonies, robbers, murders, and con- 
federaoies of the same done and committed upon the land within the 
‘‘ realm/’ That statute is most important to bear in mind for two 
reasons. Your lordships again see a Commission was issuable under it 
to try, among other things, treasons and treasons committed within the 
realm of England, one of them a reported case cited by the late Lord 
Chief Justice as being a conclusive authority in The King v. Lynchs Tht 
King v. Vaughan ^ which I shall have to deal with afterwards. 

The 9tat:*tory Commission supersedes tlie admiral in his theretofore 
unlimited jurisdiction in tryiirg everything that happened on ships on the 
high eeas or in estuaries below the great bridges. The Commission still 
goes to the admiral, but he v has associated with him three or four sub- 
stantial persons, w^ho, as your lordshij>s know, are the judges who are, in 
fact, common law judges, and they are to proceed aooori^ng to the course 
of the laws of the land used for these offences when the same were done 
and committed upon the land, and tliey may be tried in any shire or 
county apj:H>inted by the Commission. If the King had power to appoint 
by Commission overriding the law of venue that the offenoe should be 
tried in any county, I submit you would not have had that provision there, 
still less would you have had the provisions, both in the year 1414, 26 
Henry VIII., and what I am coming to next, 35 Henry VIII. 

Mr. Justice Darling — Does that do more than change the procedure 
before the admiral for cases which the admiral by virtue of his jurisdiction 
had hitherto tried and would continue to try? 

Mr. Sullivan — The admiral no longer proceeds to try them as 
admin?!.. now tries them as president of a Commission, consisting of 
himself and three or four substantial persons nominated by the l^rd 
Chancellor — a new Court. 

Mr. Ju.STicB Darling — Yes, but it was to trj the cases wliich the 
admit al used to try. 

Mr. Sullivan — It was. 

L Mr. Justice Darling — Then it was found that the admiral tried 
them 

Sullivan — He tried them by civil law. 

Mr^ Justice Darling — Yes, and then it was decided to associate with 
him people who knew^ the common law, and they altogether tried these 
cases by a different procedure. 

Mr, Su^.uvAN — ^There being a new Court. 

Mr. JuitoTiCE Darling — There Was a jury provided. 

Mr. Sullivan — Yes, I am coming to that. 

Mr. Justice Darling — The admiral had not been accustomed to sum 
up, so they put a couple of judges with him to help him, but it only goes 
to procedure. 
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SjQfX4UTA]!r — am labauring the point that it goes to procedure; 
it auppliee a statutory venue which without it did not exist. 

Mr, JnsTiCB Dabuwg — Y ou mean, if you are going to say there^ic^jsb 
be a juiy to try the case, you leave the admiral, but you put with hiina^ 
jury and a couple of common lawyers, and because you are going to have 
a jury you must say where the trial is to take place, becjause you have 
to summon them. * 

Mr. SuLUVAN — Certainly. That is part of my argument. Onoe 
you get a trial according to common law, even where you have a tribunal, 
which is not a common law tribimal, but a statutory tribunal, 
it must proceed on the lines of the common law, and you must have a venue, 
and the statute provides that venue. Tliat is why I submit this is a 
very strong authority, that without venue, even at that date, the common 
law in crime® had no jurisdiction, and accordingly, where you are to 
proceed according to common law, you must have a statu venue when 
the true venue was one from which you could not summon tlie jury. I 
am labouring the point of process and procedure even at such a late date 
as this as sliowing that without such pro^Vision the common law could not 
go on, and could not try anything that w^as alleged to be an offence. That 
is why I am, pei^hap^s, at some length insisting on the process and pro- 
cedure sections of that statute as throwing light upon the inability of the 
common law to get on without a venue. I liave called your lordships* 
attention to the provisions of 26 Henry YIII. That made acts com- 
mitted outside the realm treason which would have been treas<3n if they.* 
had been committed within the realm. It also provided for the trial of 
them, and I have read the section dealing vrith the trial of them. 
Apparently they wu^'e again in diflSculty as to procedure under the statute 
of 26 Henry VIIL, and after nine yearn they had to pass a statute giving 
the true common law jurisdiction. ^ 

Mr. JuSTiCB Atkin — Pardon my interrupting you for a moment. Is 
what you have stated as the effect of 26 Henry YIII., chapter 13, this, 
that an act w^hich if done within the realm is treason, was deckred to be 
treason if doife outside the realm 1 ^ 

Mr. SullVajt — I t was. 

Mr. JusTiCB Atkin — Ttiat is to say, it was not merely a law dealing 
with procedure, but it also altered the description of treason. 

Mr. Sullivan — ^Yes. It extended the law of treason, as I submit, for 

the first time that you can trace, outsdde the limits of the realm. Having 
done that, they were faced with the question ho\^they were to proce'fcd'^> 
in oases that came wifnin that part of the statute. 

Mr. JusTTCB Atkin — ^You will have to consider later on, if thg/. ifl^he 
meaning of 26 Henry YIII., chapter 13, how it bears upon the statute of 
Edward III. * 

Mr. Sullivan — ^Y es, my lord. 

Mr. JusTioB Atkin — ^Because if it made that treason outside the realm 
which was treason within* the realm, then if the Act of Edwa1*d III, only 
made adhering within the realm treason, this made treason adhering 
outside the realm. 

Mr. Sullivan— Ihat is not absent froin»’my mind. I have not over- 
looked it, and I will deal with-it. What I am^ pointing out at the moment 
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is tli&t tbs fita^tute of 26 Henxy VIIl., whidli I submit for tbe first titue^ 
extended this law ta acts done completely outside the realm m the territoiy 
o^MiiaitDther prince, was conacious of the fact that it could not stop the>pS, 
^hnd had to provide for this new departure by the oonatit^tion ol a new 
tribunal with a statutory venue^ to be appointed by the King’s Cominiasioii ; 
and I use tliat as an argument that the common law, even at that date, 
could *not have proceeded, and they had to provide a statutory tribunal to 
deal with what had become clearly an offence, but an offence wmot re- 
quired a statutory tribunal to try it, the common law being powerless for 
want of a venue. 

Mr. Justice Brat — Is this right, that the statute provided, first of all, 
that certain acts which were not treasons should be treasons? 

Mr. Sullivan — That, I submit, is the construction of the statute. 

Mr. Justice Brat — It did not deal with the treason of adhering to 
the King’s erv^mies in that part of the statute at all, and then by a later 
section it dealt with the mode of trial to those treasons and all other 
treasons. Is not that right? 

Mr. Sullivan — N o. Will your lordship turn to the se('.tion? 

Mr. Justice BbSx-. — Be it enacted that if any of the King's subj^a, 
denizens, or other do commit or practice out of the lijqnits of this realm 
‘‘ in any outward parts, any such offences which by this Act are made 
“ or heretofore have been made treason ” 

Mr. Sullivan — That is omnibus. 

c Mr, Justice Brat — That then such treasons, whatsoever they be or 
wheresoever they shall happen so to be done or committed, shall be 
'' inquired ” into by a juiy. 

Mr. SuLLiVAN—Yes, it created foreign treasons, and then inasmuch 
as you could not proceed, the procedure ^lall l:>e according to the custom 
of the law in the realnj, and the law of the realm could not inform itself 
without a venue, and then it provides a statutoiw tribunal with a statutory 
venue for the purj)os<is of summoning the jurors and proceeding according 
to common law. By 35 Henry YIIT. doubts seems to have arisen as to 
whether that jmxxjdiiro section was sufficient. 

^ Mr. Justice Brat — IliivS statute did asstnne that iK'fore the Act 26 
Henry VITI. there were treasons committed out of 'ho limits of the realm 
whicli might Ikj tried. 

^r. Sullivan — I submit not. 

Mr. Justice Brat — Do oominit or j)ractlcc out of the limits of this 
f 'Vealm in any outvv*ird part.« any such ofTfuces wdiich by tliis Act are 
‘‘made or heretofore have Ix^on made treason.” ’ Therefore it clearly 
imj.ted there were treasons committed out of the realm which were 
offences t>ofore the Act, and then it made them triable in a certain way. 

Mr. SuLLfV’AN — I submit the construction of the statute is somewhat 
different. ? submit what it enacts. is this. It uses the word offemjps ” 
when it dearly shows that the offences, as they ciill them, namely, the acts, 
which your lordship sees are of a peculiar character, for instance, pub- 
lishing of the King that he is heretic, and matters of that kind— that 
these acts, or, as they call them, offences, if done out of the realm, are 
to have some quality of crimr<, as if they were don^ witliin the realm ; 
and, again, the word '^offeqoe^ ” being applied simply means acts which 
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have been declared within the realm to be offences, if now done outside 
the realm, shal^ bo crimes, although done outside the realm. 

The importance of that construction, if it is the right construction, 
is that you would then need to have some tribunal to take some co^i/ai^&s^ 
of this extension of crime, namely, an extension h:> the inquiry into the 
criminal nature of tlie acts wholly committed outside of the realm, whicli, 

I submit, you find no trace of prior to 26 Henry VIII. ; and in ^rder 
that some one may inquire into them — ^the twelve men from the vicinity 
cannot inquire into them, liecause ex hypothec the matter arises where 
there are no twelve men corresponding to the statute to inquire — and 
accordingly the statute itself constitutes a new tribunal, constitutes a 
venue that could not have existed at common law, and then provides 
procedure whereby in the new tribunal a trial may l>e had of the new 
offences. If they were not new offences and the argument is unsound, 
there would have l>een no necessity for setting up this peculiar and awkward 
tribunal. I submit there is no such thing known to the lafvv as a crime 
which the law is incapable of pronouncing a crime after procedure. No 
man is a criminal who has not l>een condemned according to the course 
of law. 

In 36 Henry VIII., the Act of 26 Henry VIIL had obviously created 
difficulty in procedure even at that date. Forasniucli as some doubts 
and questions have been moved tliat certain kinds of treasons, mis- 
“ prisions, and concealments of treasons done, peqjet rated, or committed 
out of the King’s Majesty’s realm of England and other His Grace’s 
“ doniinicms cannot nor may by the common laws of this realm be* 
“ inquired of, heard, and detcnnineil within this his said realm of 
England.” Your lordships hice that the statutoiy tribunal under 26 
Henry Vlll. was not* the common law ; it was a iitatut()r5 tribunal. ” For 
a plain remedy, order, and declaration therein to be had anti made, be 
it enacted hy authority of this present Parliament that all manner of 
" offences being already made or declared, or hereafter to be made or 
declared, by any of the laws and statutes of tliis realm to be treasons, 
misprisions qf treasons, or ciiiicealnwnts treason, and done, per|H;‘tjated, 
or committed, or Jiereafter to Ik^. done, j>erpetratod, and committed J:)y 
any person or persons out of this realm of England shall be from henoe- 
forth inquiied of, heard, and determined before the King’s justices of 
his bench for pleas to l>e holden before himself by go<3d and lawfuk men 
“ of the same sliire where the said bench aliall sit and be kept, or else be 
l)efore such Commissioners and in such shire of the realm as shall 
a*s.signed by the Kings Majesty's Commis^io^i, aiu? by good and lawful 
“ men of the same shire in like manner and form to all intents and jjjir- 
poses as if such treasons, misprisions of treasoius, or concealjifent^ of 
** treasons had been done, j)erpetrated, and committf‘<l wiyiin tlie same 
*'ehire whereof they shall be so inquired of, heard, and determined as is 
aforesaid.” llicre the common law' tomes in, and comes in, 1 submit, 
for the first time. • 

Mr. Justice Darltnc — It might be so, except that yo\i leave out, as 
it seems to mc', the power of the Crown to issue CommiesionA for the trial 
of these, offences, not»the judges of assize, oyer and terminer, but Com- 
missions for the trial of treasons done (futsfSe the realm. 
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Mr. SuxauiTAv — Bj this time there has been, on both sides, each a 
search made that if in truth you could find anterior to the date of the 
iM^tutes I hare mentioned such Gommissione issuing they would have been 
Beeorde much anterior to that are pr^uced here, and at the 
trial below were debated and touched upon. When you cannot find these 
Commissions, and if you do find that where such Commissions are issued, 
they %re issued under statute in every case, as far as I know — speak, of 
course, subject to oorreotion — ^that, I submit, is a very strong argument that 
it required statutory authority. 

Mr. Justice Darlincs — T’^en do you find a Commission which was 
issued by statutory authority? Which is the first of them? 

Mr. SuLliiVAN — I cannot tell you. 

Mr. Justice Darling — ^When you find what Hale, Coke, and Hawkins 
thought about this matter it really wall not do to say, Find the par- 
“ ticular Commission; find the document.’^ It will not do. Tlie War 
of the Roses fook place in England, and this statute of Henry VIII. was 
passed when England was only just settling down from a long period of 
devastating civil war, ^ 

Mr. Sullivan — I will hy-ve to deal with the authority of Coke and 
Hale, and I hope to show your lordship that Coke is an authority which 
from the earliest times has been open to comment, especially Lord Coke's 
views on the laws of treason. 

Mr. Justice Darling — You rely on the passage in Stephens' Com- 
mentaries, do you, where he deprecates Lord Coke? 

' Mr. Sullivan — It goes away behind Stephens — Pulton and Keeling in 
the early part of the eighteenth century are not less severe than Stephens. 
You find Stephens, and you find all the historians rather deprecating 
Coke, and suggesting’ that he exercises no judgment of his own with respect 
to these matters. 

Mr. Justice Darling — Did Lord Coke only go wrong about the law 
of treason, or are his other oonolusions wrong? 

Mr. Sullivan — Some of them. It is as impossible for a man to be 
alwayjf^ wrong as it is for him to be always right. 

^ Mr. Justice Darung — ^Many judges have ascertained that for them- 
selves. 

Mr. Sullivan — Coke is referred to as the foundation of this, and when 
I eomf' to deal with him I will point it out. We have investigated the 
authorities cited by Coke for the proposition he advances, and it certainly 
i« j)eculiar that they have nothing to say to the case, and certainly justify 
me observation made^both in Stephens, Keeling, and Pulton, and others 
that Lord Coke was rather fond of citing a case as being a precedent 
and^utl ority that had nothing whatever to say for the proposition for 
which he cites^it. ’Hiat is certainly true of his passages on treason, and 
I will deal with his authorities, and ^ow that he cites a number of authori- 
ties as jusnfying his text that have no relation whatever even to the 
subject-matter of the text. 

Mr. Justice Atkin — ^Is this the argument so far, that the Act of 26 
Henry VIII^ had made a foreign treason for the first time, and had not 
fsrovided a satisfactory means of dealing with it except by a special Com- 
mission? '' 
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Mr* SumvAN — ^Yee. 

Mr. Justice Atkin — ^A nd that 36 Henry VIII. provided that tbeae 
foreign treasons should be tried at oommon lawl ^ 

Mr. Sullivan — ^Y es. 

Mr. Justice Atkin — And from that you infer that it could not have 
been tried at oommon law before 36 Henry VIII.? 

Mr. Sullivan— Yes> my lord, that is my argument. 35 Henry VIII. 
was passed obviously because doubts had arisen. I have already read to 
your lordships 26 Henry VIII. Obviously doubts had arisen about pro- 
cedure, which even at that comparatively late p>eriod was still a crucial 
matter in criminal proceedings. 

Mr. Justice Atkin — It would follow, would it not, that after 35 Henry 
VIII. was passed those treasons which % 26 Henry VIII. had been made 
treasons for the first time — foreign treasons — could be tried at oommon law? 

Mr. Sullivan — Yes. It certainly is strange if the ^mmon law had 

seizin of such matters that a statute should be fiassed with regard to 
foreign treasons in 36 Henry VIII., notwithstanding the statute of 26 
Henry VIII., giving jurisdiction to the* Court of King« Bench, the Court 
of King’s Bench not having been the CoiJH to which on three previous 
ocoaaions Parlianfent had assigned the trial of foreign treasons where 
Parliament had* dealt witli foreign treasons. Where the bench shall 
sit and be kept, or else before «uch Commissioners as shall be assigned 
by the King’s Commission — there is kept alive the power to assign 
by Commission — “ and by good and lawful men of the same shire in like 
‘‘ manner and form to all intents and purpose® as if such treasons, mis- 
** prisions of treasons, or concealments of treasons had been done, per- 
petrated, and committed within the same shire where they shall be so 
'"inquired of, heard, and determined ae aforesaid.” My lords, the 
matter is confirmed by a statute of 5 A 6 Edward VI., chap4:er 11, which 
is, "" Tliat if any of the King’s subjects, denizens, or other do commit or 
"practice out of the limits of this reahn ” — it is practically a repetition 
with a slight variation, which is an important variation, of 26 Henry VIII. 

Mr. Justice Atkin — It first of all makes certain acts treasons within 
the realm, declaring by words that the King is a heretic. • 

Mr. Sullivan — ^Yes, and it constitutes some new treasons. 

Mr. Justice Atkin — Declaring it by writing is made a treason, and 
detaining from the King his castles within the realm is made a tr^eon. 

Mr. Sullivan — T here are a number of new treasons. 

Mr. Justice Atkin — And then it proceeds to section 6. • > 

Mr. Sullivan — That is the section 1 ?rae cciftiing to. The earlier 
sections are not printed. 

Mr. JusTicyE Atkin — You may take it that they are gubst^lfitially the 
same as the treasons in 26 Henry VIII. » J 

Mr. Sullivan — ^Yes, it was practically a repetition, teaching that the^ 
King is a heretic, writing that the King is a heretic, depriving the King 
of the castles within thh realm, and eo on. Then it preeeeds, “ And, 
“ moreover, be it enacted that if any of the King’s subjects, denizens, or 
“ other do commit or practice” — ^the next words are important—'" out of 
'' the limits of thiV realm in any outwarc^ parts ” — ^that is still 26 Henry 
VIII.— '' any of the offences which by ‘this Act are made or heretofore now 
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standing in force have been made treasons, that then such treasons, 
** whatsoever they may or wheresoever they shall happen so to be done or 
oolQmUted, shall be inquired and presented by the oatha of twelve good 
** and lawful men upon good and probable evidence and witness in such 
shire and county of this realm, and before such persons as it shall please 
the Kjng, his said heirs or successors, to appoint by Commission under 
** his great seal in like manner and form as treasons committed within 
'‘this realm have been used to be inquired of and presented; and that 
" upon every indictment and presentment foimden and made of any such 
" treasons and certified into the King’s Bench like process and other cir- 
" cumstanc/e shall be there made.” Again you get back to the Commisfiaon 
going out rather than to the Court of King’s Bench. But it is in terms 
practically the same as 26 Henry VIII., and it extends to new treasons, 
and/or theretofore declared treasons out of the realm. 

Mr. Justice Atkin — I suggest that the procedure in 26 Henry VIII. 
and in this section is procedure for getting the presentment rather than 
for getting a trial. It provides that they shall be presented, and then 
it shall be certified to the Kiiigvs Bench. 

Mr. Sullivan — Yes, and then by 5 <fe 6 Edward VI. you would pro- 
ceed under 35 Henry VIII, It was the absence of prooediire in 26 Henry 
VIII. probably that necessitated the passing of 35 Henr^^ VIII. That 
would appear to be the stumbling-block as to pr^peduie^ between the two 
sections. 'fhen, my lords, the Act of Mary I. swept away all statutory 
treasons, ^ind restored Edward HI., and 1 & 2 Philip and Mary, chapter 10, 
dealt, artioug other things, with the case of minors, which I need not 
trouble about, and it provided that aU trials of treasons shall be acot^rding 
to the course of the cfimmon law. In the statutes again and again you 
come across the two matters of compassing death and levying war within 
the realm. Tlie exception I previously cited to your lordships is 13 
Charles II., chapter 1, where, apparently, having dealt with comf)as<=iing, 
it provides as high treason the levying of war within or without the 
realm. ^ Except for that statute, although the levying of war is dealt 
with in three other statutes, it is alw^ays within tlie realm, urn] 13 Charles 
II., chapter 1, is notable as having extended the office of levying w^ar to 
without the realm. When you come to llie Willian ite statutes they also 
necessanly deal with war outside the realm, but they deal with it in a 
somewhat different manner. 9 William III., cha])ter 1, dealt with offences 
are probably offemies to l>e committed abroad, Ijccause it is an offence 
to go into France with^t a l#c« nee or to return fro^n Franotj without a 
licenc^ and to serve the Pretender in France, and the statutcuy provision 
is that theK>‘ffencie may be triable in any comity — again tlie procedure 'which 
Lb always the coi^comitant of the statute wdiich pmrports to create a crime 
outside the body of the county, '' And be it further enacted tliat where any 
“of the offences against this Act tfiiall be committed out of this realm 
“ the same m^y bt^ allegcHl iind laid, inquired of, ,and tried in any county 
“of this realm.” lliat enables you to allege a fictitious venue with 
regard to the crimes. As I have f>ointed out, up to the present the venue 
is never a fictitious venue, it is always a statutory vqvue to be fixed by 
the Kirig’fi Commission ; but here *the w^oyds are, “ The same maj bo 
“alleged and laid, inqqired of, and tried in any county of this realm.” 
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That enables the prosecution to lay a venue which is something akin to 
the fictitious venues in civil proceedings. Then, my lards, 13 William III., 
chapter 3, is also a statute which deals with correspondence yith the 
Pretender, giving assistance to him, and sending money to him. It 
winds up, ** That where any of the offences against this Act shall be 
** committed out of this realm, the same may be alleged and laid, inquired 
“ of, and tried in any county in this kingdom of England.” SoMiers are 
on a somewhat different basis. In 1 Anne, Statute II., chapter 20, you 
find it made high treason with regard to persons in military service, an 
officer or soldier out of England, to correspond with the enemy or to give 
advice or intelligence. 

Mr. Justice DarlinCi — Did the statute of 9 William III. create new 
treasons? 

Mr. Sullivan — I submit it did. 

Mr. Justice Darling — New treasons, and said they jhould be tried in 
any county? 

Mr. Sullivan — Yes, my lord. 

Mr. Justice Darling — What was th^ necessity for it? If you look 
at 36 Henry VIII. that statute says, “ For as much as some doubts and 
“ questions hme been mov^n^l,” and so on, “ for a plain remedy, order, 
and declaration therein to l>e had and made, be it enacted that all 
manner of offences being already made or declared, or hereafter to be 
“ made or declared, by any of the laws and statutes of this realm to be 
'' treasons, misprisions of treasons, or concealments of treasons, and dane, ' 
peipetrated, or committed, or hereafter to he done, perpetrated, or 
committed by any person or jiersdhs out of this realm of England, shall 
“ be from henceforth inquired of, heard, and determined before the King^s 
justices of hia bench for pleas to be holden before himself by good and 
lawful men of the same sliire, where tlie said bench shall sit and be kept, 
or else before such Commissioners and in such shire of the i*ealm as shall 
be appointed by the King’s Majesty’s Commission.” Wliat was the 
necicssity oJ[ that statute? 

Mr, Ji^jULLiVAN — The change of venue. Under the statute ^5^ Henry 
VIII. it was either where the- Kings Bench were sitting, or else in a venue 
to be fixed by ttio Commission, if there was a special Commission. 

Mr. Justice Darling — Not where the King’s Bench were sitting. 

Mr. Sullivan — Where the said bench shall sit and be kept.” 

Mr. Justice Darling — '‘T he King’s justices of his bencli.” 

Mr, Sullivan-^" To l)e holden before •iiimself by good and lawful men 
“ of the same shire, where the said bench shall sit and be kept.’^ Or, 
alternatively, such county as the Commissioners are appointe# to sit. 

Mr. Justice Darling — My brother Dawrence suggests this probably 
means Middlesex — “Where the justices of his bench” — ^that mean^ tie 
King’s Bench — “ shall sit and be kept.” The King’s Bench long ago 
followed the Sovereigif. ^ 

Mr. Sullivan — Yes, my lord. Alternatively, it is by special Cotff^ 
mission in the sliire appointed by the sjiecial Commission, There- is a 
change made in William III. You ma;^ allege the venue. 

Mr. Justice A. T. Lawrence — ^CJbuld you put it in any county? 
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Mr. Sullivan — You could put it in any county, and try it at common 
law, alleging what might bo called a fictitioua venue. 

uk Justice Darling — That is practically all it does, is it not? It 
says you might have tried them, because this statute 35 Henry VIII . 
applies to treasons to be created, and therefore it would apply to treasons 
oreatedrin the reign of William III. 

Mr. SuLUVAN — ^Yes, my lord. 

Mr. Justice Darling — If it had not been for that statute they would 
have been tried in the King’s Bench sitting in Middlesex, or wherever the 
King might happen to be with hie judges. 

Mr. SuLUVAN — ^Yes, my lord. 

Mr. Justice Darling — That statute says they may be tried in any 
county. 

Mr. Sullivan — Yes, I agree, 35 Henry VIII. would have enabled them 
to have been tried either where the King’s Bench was, or any special 
value fixed by the special Commieeion. But at common law they would 
only have l>ecn tried in Middlesex r What I am pointing out is that by 
I Mary all trials of treasons w^ire to be at common law, and then when 
you come to the subsequent legislation for the purpose of complying with 
the common law, if you are going outside Middlesex, where the King’s 
Bench sat, you need a statutory provision that you may allege the venue 
as being in the place where you are trying him '-under the common law, 
otherwise you cannot try him under the common law. 

^ On the other hand, I was mentioning that soldiers were under a 
different code. Apparently the first statute with regard to soldiers is the 
statute of Anne, with the two different chapters, making it high treason 
for a soldier on land of England or upon the sea to correspond with 
the enemy, on enter into relations with him, as it was extended by 3 and 4 
Anne. Tliere also the trial was to be as if committed in a county to 
be assign^^ by the Commission that tries it. Those were to be Commission 

trials. That is in the cas^ of soldiers. In 3 <fe 4 Anne there is a 

similar iprovision that it is triable in any county. 7 Anne, chapter 4, 
is important, because one of the cases cited is a case of sold’ers. It is 
section 48, I think, but again I am citing from the collection of Queen 
Anne statutes, and they do not print the numbers oi the sc*ction8. “ And 
forasmuch as there is not any effectual provision made for the govern- 

* ‘ ment of JTer Majesty’s land forces out of the realms of Great Britain 

* Ireland, he it further enacted and declared that if any officer or soldier 
“ in Her Majesty’s arn^ shaB either u})on land out* of Great Britain or 
“ up^ the sea hold correspondence with any rebel or enemy of Her 

Majesty,*^ give them advice or intelligence either by letters, messagee, 
signe. Or tokev, or any manner of way whatsoever, or shall treat with 
such rebels or enemies, or enter into any condition with them without 
Her Majesty’s licence or licence of the general, lieutenant-general, '*or 
''chief comma jider, then cveiy such j)er8on so offending shall be deemed 
'' and adjudged to be guilty of high treason, and suffer such pains and 
" penalties as in the case of high treason.” There we get into a special 
code of laws, which we know grew into the Army Aok which oommenoed 
with the Mutiny Act, and ma<}e pVovision for high treason triable at 
common law, prei^umably under 1 Mary by a combination of the two 
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statutes with regard to soldiers. Then 7 Anne, chapter 21, provides 
specially for the trial of Scotsmen for treason, and they are to be tried 
by good and lawful men of the same shire in like manner to all intents 
and purposes as if such treason had been done or committed in the 
‘^same ishire, where they shall be inquired of, heard, and determined.’* 
That is practically the same power to lay the venue as in the statutes of 
Anne. 

Mr. Justice Brat — Do these later statutes throw any light on the 
question ? 

Mr. Sullivan — No, except to this extent, tliat even when you get 
to these later statutes, probably from too groat caution, but still the 
caution is there, to provide venues — even when you get to the eighteenth 
century — ^wherever you have a provision dealing with an outside crime 
(it is that feature that I am seeking to impress) — when you get into the 
eighteenth century you have the question of venue still bSng laboured to 
safeguard the administration of the statutes, notwithstanding all that had 
gone before. That question of the venue surviving so late does, I submit, 
throw a light on what the question of venu^ must have been when you go 
back some hundreds of years, and consider what was the state of altairs 
at the time of Efiward III., when, even in the time of Queen Anne, Parlia- 
ment is careful to see that there is a venue to try a foreign offence. 

Now, my lord, I propose to deal with the authorities in the nature of 
text-books, and also with such cases as we have been able to find bearing 
on this subject. It is right that I should tell your lordships that betw^fen 
the years 1860 and 1870, at all eve:?^9, subsequent to the passing of the 
Treason Felony Act, all the special statutes I have been quoting from, 
28 Henry VIII. and those extension statutes, have Ifeen repealed. 

Mr. Justice A. T. Lawrence — Repealed by the Statute J^w Revision 

Act? 

Mr. Sullivan — 26 Henry VIII. and 5 A 6 Edward VI. were rej)ealed 
by the Statute Law Revision Act of 1863. 

Mr. Justice A. T. Lawrence — ^That is the method of repeal to which 
you are alluding? , 

Mr. Sullivan — ^Yes, and as T mentioned in the course of my 
review of the etatutes (I have not cited the statutes), again and again they 
have gone back to the statute of 25 Edward III. by clearing out aD what I 
might call fancy treasons from time to time; I think four Jjmes in tlie 
course of the period I have covered. 

Now, my lord, the original idea, that adhering to the King’s enemies 
was an offence that might be committed out of the realm, is, I thi^k, to 
be traced to Coke, page 3 of the Third Institute. Havingh«quot^ the 
statute, he sums up the different heads of offence whi-cji, he says, are 
created by the statute. I want to call attention not only to the case# 
of tdhL^ring to, but to the case immedfately preceding it, which, I presume, 
is the same authority, each part of the sentence having the s^me authority. 
He says the first concerneth death ; the second ooncerneth — and he sets^ 
out his catalogue; the third is levying war against the King. That is 
his sole statement • of it. I submit that, except under the statute of 
Charles II., which I gave your lordlhi^ as a notable exception, levy- 
ing war against the King was limited the .statute of Edward III. 
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to levying war against the King withim his realm. But Lord Coke states 
it at page 3, " The third is levying war against the King,” without any 
limitation of any sort, kind, or description. The words are always the 
same. Or if a man do levy war against our Lord the King in hie 
realm, or be adherent to the King’s enemies in his realm, giving to them 
" aid, and comfort in the realm or elsewhere, and thereof be probably 
attained of open deed.” Coke, at page 3, sums up the third as levying 
war against the King without any limitation of any kind, sort, or descrip- 
tion. The fourth is adhering to the King’s enemies within the realm or 
without, and declaring the same by some overt act. Your lordships see 
that it is not a quotation of the words of the statute, but he pui*ports in 
the following pages to cite the statute verbatim, and to comment upon 
each sentence and phrase of it, but the strange thing is that at the bottom 
of page 10, paragraph 15, where he deals with this matter which have 
to discuss be^iore your lordships he misquotes the statute, ‘‘ Ou soit 
adherent as enemies noHre seigniour le Boy^ a eux dona7it aide et 
** comfort en son roiadme et aylo^s.” 

Mr. Justice Darling — Ja^that the way he cites it? 

Mr. Sullivan — ^Yes. 

Mr, Justice Darling — He leaves out the words “ en*so7i roialme'* 

Mr. Sullivan — He does. 

Mr. Justice Darling — Does he put it*in inveb^’ted commas? 

Mr. Sultjvan — Has your lordslnp the Third Institute before you? 

* Mr. Justice Darling — No. I have a print of the statute. My 
brother Atkin and I have be*en to the Record Office, and we have read the 
original of this statute in Norman 'French and, more than that, we have 

compared it <r * 

Mr, Su,LLivAN — Compared it wdth the reproduction? 

Mr. Justice Darling — No, compared it with the Parliamentary Roll 
of the came date, whicli j»nd:)ably w’aa written rather bc*fore it ; and we care- 
fully observed the writing and the punctuation, if that is worth anything, 
There^is a little difference. It iti not only Lord Coke \^ho mis(juotes 
things, because^ if you take the Statute Roll and the Parlia/nenbiry Roll, 
which the Record Offi ce jDeoplo treat as quite contemporary — ^nob<^dy knows 
for certain w’hich is. the earlier, but, trora inquiriet;, made, they think that 
the Parliamentary Roll was the original, and that the Statute Roll was 
copied from it- — the Parliamentary Roll eays, ** JJonant a eux on comfort 
son rmahne ou par aylorsf'* and the Statute Roll says, Bonant a 
“ eux aide et comfort en son roialme on par aylo^rs.^' 

Sullivan — 1 conceive there might he a question arising on that 
limn of sentence, but 'what T wish to point out is that in the Third 
Institute, prinjed in italics, and puqiort'Hg to be the statute when he 
S comes to deal with it, sentence by sentence, he prints the statute bit by 
bit in invciiod comma-'^N, in brackets, and in italics. * 

Mr. Jus^TCB Atkin — I do not think it was i*i inverted commas in the 
original. I am looking at the fourth edition, and I fancy it' was almost 
the same printed in bold print in a kind of bracket. 

Mr. Sullivan — It is italicised in the edition I am reading from. 

Mr. Justice Atkin — WhatV the date of your edition? 

Mr. Sullivan — 1809. • 
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Mr, Justice Atkin — The fourth edition is 1669. 

Mr. Sullivan — In paragraph 15 the words '' In his realm ” are left 
out, and if, indeed, the statute is quoted truly at the top of the djsserta- 
tion part the dissertation is justified in all its entirety. If you leave 
out those words in his realm ’’ of thej statute, leaving them out in the 
first part, and including them in the second only a® being descriptive of 
the whole sentence, then I could have no case on this branch of mf argu- 
ment at all. But it is because the statute includes those words that 
I submit the meaning of the statute is perfectly plain, and you 
can only arrive at a conclusion in fa%"Our of Lord Cokes statement of the 
law by arriving at the conclusion that in truth tlie words in his realm ** 
ought to be left out of the statute in order to make the sense that Lord 
Coke says the statute bears; because I do submit first and last that w'hat 
your lordships have to do is to read the statute and form your opinion, in 
the fii*st instance, whether, on your first reading of the istatute, it does 
not convey a perfectly dear meaning to your mind. If it does that, that 
is the meaning of the statute. 

Mr. Justice Darling — What liecomes of the maxim, Second thoughts 
are best ^ 

Mr. Sullivan — It does not apply to the reading of statutes, because 
I think what Lord Esher said in the construction of a will is perfectly true 
also with regard to statutes. • “ This case,” he said, would be a per- 
“ fectly plain case to any man who did not commence by confusing his 
‘‘ mind with reading a large number of other cases. ^ 

Mr. Justice Darling — That is a dangereus doctrine when you have 
heon addressing the Court for two houVs. 

AdjoumeK;! for a short time. # 

Mr. Sullivan — When the Court adjounieJ I was pointing out that 
when it comes to the detailed commentary on page 10, Coke first of all fails 
to quote in what obviously purfforts to be a qiiotation from the statute 
the limitation within the realm,” and leaves it or he adherent to the 
“ King’s enemies, giving to them aid and comfort in the realm else- 
“ where.” * That, of courw?, complotdy alteis the meaning of the statute. 

It is right to say that the dissertation ufX)n the statute then follow's as a 
matter of course utK)n lines wdiicli have )>een apfuireiitly approved by 
citing the statute wdth a cLiuse orniitetl. If the clause w’cro incliTded the 
comment on the w^hole of the statute as it would then st»d would, I 
submit, be more valuable, but for any writer comment on a oJfiffllse 
which he first misquotes is a dangerous pix>cee<ling, which is apt to lead 
him astray. 

Mr. Justice Atkin — lie has already at page 1 set ouf^The statute 
coiTectly, and he ha.s translated it correctly, and this i§ only a part of 
hipAcoatmentary where ho purpoiTs to* set out some of the wwds. 

Mr. Sullivan — Tliajb I had stated. He quotes the wdiole statute on 
page ], and at page 3 he sumiuarist's, and on page 10 he ptrports to deal ^ 
with this clause. It is the commentary under this clause wdiich has becon^ 
tlio foundation of '^hat I submit is the plain error of the waiter. This 
is here explained, viz., in gi\ing aide afid comfort to the King^s enemies 
within the realm or without ; delivery or surrender of the King^s castles 
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or fort^^bj the King's <^aptaine thereof to the King’s enemie within the 
realme or without for reward, &o., is an adhering to the King’s enemy, and 
co33t?equ6(Qtly treason declared by this Act.” These cases that he cites 
of the delivering of castles are cases, 1 submit, not at common law at all, 
but within the jurisdiction of the constable and marshal without doubt 
or question, and therefore no difficulty applies to those oases, for the 
juri^ction of the constable and marshal was not limited by any question of 
venue or by the rules of the common law. It is for that reason that I 
cited the passages from Viner. 

Mr. Justice Atkin — You could appeal a man for a crime committed 
abroad before the constable and marshal. You could not have an appeal 
for a crime unless it was a crime. 

Mr. Justice A. T. Lawrence— Your argument is that it is not a crime. 

Mr. Sullivan — ^My argument is that it is not a crime in the sense in 
which we are dealing with it, namely, it is not a matter to which the statute 
refers, because, I submit, the statute refers to the administration of the 
King’s Courts of the common within the realm. 

Mr. Justice Atkin — If y;^u could have an appeal before the marshal 
for treason committed abroad, what was it that gave you power to appeal 
him for treason, except on the footing that it was a crimo^or a wrong? 

Mr. Sullivan — Tlie jurisdiction of the marshal was really a jurisdic- 
tion for persons, originally, at all events, who were serving His Majesty 
in a military expedition. 

Mr. Justice Darling — Take the very case you are arguing now, the 
case of Casement. Is your point /this, that he could not be tried in the 
King’s Bench, as he was tried, bftt ho oould have been lawfully tried by 
virtue of a 6{)ecial Commission issued by the Crown? 

Mr. Sullivan — No, that is not my argument. 

Mr. Justice Darling — Why not? 

Mr. Sullivan — My argumoni is that he is indicted as having com- 
mitted an offence against tlie statute of Edward III., and that the matter 
alleged is not an offence within the etatut© of Edward III. ^ 

^ Mr. Justice Darling — ^The statute of Edward III. says that it may 
be an offence to commit certain treasons outside the realm — within the 
realm or elsewhere,” that is outside. The statute says there may be 
suoh qj-imee, there may be such treasons, how could they have been tried? 

Mr. Suluvan — I submit the statute does not say that. 

Mr. Justice A. T. Lawrence— You read the word elsewhere ” out 
oi the statute altogether. 

Mr. Sullivan — No. I had better deal at once with the construction 
as nsubn^- of the statute. • The statute deals first of all with levying war, 
and it is lirnit<^ within the realm. 

( Mr. Justice A. T. Lawrence — It begins by oompassing or imagining 
the King’s death. • 

Mr. Sullivan — ^Yes. * 

Mr. JustiCB A. T. Lawrence — It does not limit that to within the 
realm. 

Mr. Sullivan — It is unlimited in terms, butu would have to be 
administered by the common I&w Courts, and in respect of the limitation 
of the declaration of treason i theretofore made by the common law Courts, 
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60 that men within the King’s peace may know what acts treason 
and what are not. That would be limited in the way I ai^ed this’ 
morning. It would be limited to the Courts that could take cogni^ce 
of such ante as would constitute evidence of compassing, but in terms it 
is not limited as to place, and is outside the realm, probably because the 
King’s dominions extended far outside the realm, and with regard to 
compassing might apply to compassing both in Scotland, Ireland, Wales, 
and France and other of the King’s dominions. 

Mr. Justice Darling — You say the King’s dominions extended far 
outside the realm. Were the counties which ultimately became the 
United States of America within the realm or without? 

Mr. Sullivan — ^They were without. 

Mr. Justice Darling — New Hampshire was one of them. That was 
without the realm. 

Mr. Sullivan — Outside the realm. • 

Mr. Justice Darling — There was no doubt about that. 

Mr. Sullivan — I do not like to affirn^that any {proposition is without 
doubt. Lord Coke has not dealt with it. ^But I submit they were not 
part of the King’s realm. They were part of the King’s dominions, and 
when you read tlit' statutes, as far as the statute of Edward HI. goes, I 
think you will see that there is a clear line of demarcation both of 
administration and of prirwciple to what acts are committed within the 
realm and what ac*ts are committed outside the realm. 


Mr. Justice Darling — You are asking us to adopt the view of thia 
statute which many people have coiisid'iied before any of ub here present. 
Have you got Arohbold among your otu^r books? 

Mr. Sullivan— Wes, my lord. ^ 

Mr. Justice Darling — If you turn to page 1033 you will see this, and 
that is why I asked you where New Hampshire was — In the law 

officers*(Thurlow, A.G., and Wedderburn, S.G.) had been informed that 
‘Mn 13 Anne an Act againet high treason had l)een passed in the province 
'‘of New Ilapipshire; that the eaid Act was disallowed by Ord^r in 
" Council in 1^18 ; that it was conceived there was no law of that province 
" at present existing for the trial and punishment of that offence. Tfiey 
were asked in what manner it was proper to proceed against persons for 
" high treason committed in New Hampshire. They replied, ' are 
" 'humbly of opinion that it requires no Act of a provincial Legislature 
" ' to constitute the offence of high treason in any of His MajestJ^s plant^ 
" ' tions. The crimet^may be prosecuted in. tlie Superior Court of New 
'' ' Hampshire (which by 2 William III. hath the full criminal jurisdicti|jn 
“ ' witliin that government which His Majesty’s Court of Kind’s Beflch 
" ^ exercises here), or in this country in the statutes of 35^ Henry VIII., 
" ‘ as the oocasion may require.’ ” 

Mr^ULLivAx — ^Yes. Surely, does* not that confirm the view I pre- 


sented to the Court, that New Hampshire was outside the realm? 

Mr. Justice Darling — Yes, but what becomes of your* argument^ 
New Hampshire is outside the realm, and Lord Thurlow and Lord Lough* 
borough, as I think hqwas afterwards, say that for treason committed there 
you may indict him and prosecute him ht^re,® because he has committed the 
treason outside the realm, he has committed it. elsewhere. 


235 



Sir Roger Casement. 

Hr. Sylllvui 

Mr^ SuLUVAN — Yes, under 36 Henry VIII. 

MrXJusTiOB ScauTTON — ^What made it treason in New Hampshire? 
^Mr. SuLUVAN — 26 Henry VIII . 

^Mr. Justice Atkin — No, aocording to you, the effect of that was done 
away with by 1 Mary. 

Mr. Sullivan — ^No, 1 Mary I did not open in terms to your lordships. 
1 Mary provided that no acts ^ould be treason except the acts mentioned 
in the statute of Edward III. 

Mr. Justice Atkin — But it still leaves it treason if committed abroad. 

Mr. Sullivan — ^Yes, I submit that is the meaning of the statute. No 
act is to be deemed an act of tieason except such acts as are specified — 
From henceforth no act, deed, or offence being by Act of Parliament or 
statute made treason, petit treason, or misprision of treason by words, 
^‘writing,’’ and so forth, but only such as be declared and expressed 
to be treason, petit treason, or misprision of treason in or by the Act 
' ‘ of Parliament or statute made in the twenty-third year of King Edward 
III.’’ What I have been q^uoting from is a collection of the several 
statutes and parts of statutes now^ in force relating to high treason and 
misprision of high treason,” ordered to l)e printed by Parliament on 
the 20th April, 1709, and to he published when subscn'bed by the judges. 
So that I have just read to your lordships the statutes which include that 
statute of 26 Henry VIII., and that is subscribejJ, as you will see, at the end 
by all the judges as being in their opinicm, at all events, the statutes then 
, current and in force. Tliat is the view, 1 submit, of 26 Henry VIII . 
Such acts as were treasonable acts under the statute of Edw ard IIL, under 
the statute of Henry VIII, were ^brea son able acts wherever they were com- 
mitted. 

Mr. Justice Atkin — I still do not follow what your answer is to my 
brotlier St'rutton. If this opinion is correct, this assumes that there is 
such a thing as committing treason out of the realm. 

Mr. Sullivan — That' is fierfeotly true. 

^Mr. Justice Atkin — And that it could be tried in England. 

Mr. Sullivan — Yes, in 1775. 

Mr. Justice Atkin — You aay it does not follow that the form of treason 
is adhering to the King's enemies out of the i*ealm. 

< Mr. Sullivan — ^That is one of my arguments, that compassing being 
unlimited is a thing that might take jAace anywhere, but that treason of 
^^dheri 11^*18 limited by the statute to taking place within the realm, and 
it is triable so loughs l:>ein^ adherent is tlie offeme, which is the state- of 
^ind existing in the individual ; and the extent of the jurisdiction given by 
tlio stafe;+e was that you might try and inquire into his state of mind in 
the light of pvents w^hich might have taken jJace either within the realm 
or without tne s-ealm. lliat is to say, tlie aid or comfort be might have 
given ivliicli would Ix^ evidence of ‘his adherence need not Ik? aid and dhmfort 
in the place where ho is, in fact, adhering within the realm, but might Ik? 
rendered to the enemy out.sido the realm. 

Mr. Ju.sTicE A. T. La whence — Do you say there are two substantive 
treasons in that branch of the section? 

Mr. SuijavAN — No, one. Being adherent is the only one. 
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Mr. Justice A. T. Lawrence — If that i« so, the elsewhere ’/ applies 
to it, f 

Mr. Sullivan — The elsewhere ’’ applies to the aid and comfort, which 
is the overt act by which you prove the adhering, > 

Mr. Justice A, T. Lawrence — You cannot have a trial for treason 
ivithout an overt act, can you? 

Mr, Sullivan — No. • 

Mr. Justice A. T. Lawrence — ^You eay tlie first branch of the thing is 
a treason which you cannot try? 

Mr. Sullivan — Oh, no. 

Mr. Justice A. T. Lawrence — Either it is one and the same treason, 
or it is two treasons, one of v/hich ynu cannot tiy. 

Mr. Sullivan — I submit that tlicre is only one treason. 

Mr. Justice A. T. Lawrence — That is adhering. 

Ml’. Sullivan — ^Yes. You may prove dial ho is adhering w'ithin the 

realm, but acts which have taken place outside the realm — inside or out- 
side. The offence is, “ Or be lidherent to the King’s enemies in his realm, 
giving to them aid and comfort in the i*ealiii/’ ur outside of it. His 
adherence may manifest itself by his giving rvfd and ccmifort either witliin 
the realm or outside of it. 

Mr. Justice A. T. Lawrence — But you have to say that it cannot be 
an adherence within the realm as^a ti-iable offcmce. 

Mr, Sullivan — If he I's in the realm and is adhering to the King’s 
enemies he is, being within the realm and within the King’s peace, 
giving aid and comfort to the King’s enemies anywhere. Tlie idea of* 
treachery which underlies it is thei'e ay.yareiit.. The treachery consists 
of the man being within the protection of the King’s |)eace, in his realm, 
and nevertheless assisting the enemies of the realm l.y giving them aid 
and comfort. Ho assistis them by hivs presence in the realm, juat as in the 
first case,^aiid, indeed, the six other cases reported. His being within the 
r<‘alm enables him to get the information or to uet the material which 
becomes useful to them, although they may not l>e within the realm at 
all, and his adhiTcncy and his work within the realm may not be iRani- 
feoted within the realm, altluaigh the offence is committed within tiie 
reaJm, and, in ordtft to prove tiio offence, it may be necessary to show' 
the events taking place in plaee.s not within the realm. But- the offence 
w’hieh you are proving V>y evidence of acts outside the realm is nevertlftdess 
an offence taking place wuthin the realm by the man who wdthin JjJiie realm 
is collecting information of a private cliaractcM*, mat^'irs (^f that descrip-^ 
tiori, or perhaps it nia}* bo f^tiuvs, and letting* that information or letting , 
that aid or comfort go to the enemicN cd’ tho”realm who may be onisi<l# 
But the man must he inside. It is his action, lus state of,^r^tnd, hi.s 
treachery, that is being committed wniiiin the realm wdiere h« is, although 
it is m^jiested by ^something which tj:^kes place, owing* to bio agency, 
outside. 

Mr. Justice A. T. LaVrence — T do not folIow-^ you. Yoju can only 
show it by some overt act or other. 

Mr. Sullivan — Take the overt acts in the cases that have aris<?^ 
The reported cose^ thdt have arisen have alj lieen cases of persons within 
the realm collecting information as to the disposition of the King’s forces 
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or fibipslwithin the realm, or matters of that kind, which would be useful 
for an erfemy to know, and transmitting that to the enemy outside ; just as 
in the first case I quoted of the person who came into the King’s Qouncil 
and 'ascertained the King’s secrets and then transmitted them. 

Mr. Justice Atkin — In those cases of sending information, is not the 
overt act laid as being within this country, as a rule? 

cMr. Sullivan — In llie reported cases, yee. 

Mr. Justice A. T. Lawrence — Every act done within this country 
must be an overt act within this country. 

Mr. Sullivan — But, my lord, the statute would provide that even if 
you could prove no overt act within this country, and if your offence was 
something wliich took place elsewhere, in Flanders or in France, you could 
prove that the man was adhering within the realm by reason of something 
set on foot by his agent wdthin the realm that manifested itself outside 
the realm. You might show, for instance, that he within tlie realm had 
contrived tlia^ stores and munitions or something of that sort had reached 
the enemy outside the realm where the enemy was. You could show that 
he within the realm had collected information, and although you could 
prove no overt act within the realm, you could show that he was doing 
that and adhering by showing that information which only could have been 
coUeCited by him, and for a treasonable purpose, had, ih fact, reached an 
enemy that was never within the realm at all. There the overt act was 
outside, but the crime was committed By the treachery of the man who 
never left the realm. 

^ Mr. Justice Scrutton — In your view may the crime of adhering within 
the realm be proved by overt acts entirely elsewhere? 

Mr. Sullivan — Yes. 

Mr. Justice S-^rutton — What meaning do you give to within the 
realm ” .supposing all that was proved was that a man elsewhere had 
assisted the enemy? Is it necessary to prove presence in the realm, or 
what? 

Mr. Sullivan — It is 'necessary to prove that he was within the realm. 
He must be present within the realm in ooinmitting the offence, although 
the overt act by which you show what he was concerned in within the 
realm might be an overt act completely outside the realm. He must be 
within the realm. Tlie adherency is a matter personal to the man. It 
is tho) man who is doing the adhering, and he must be within the realm. 

Mr. Justice A. T. IjAwkench — It is the mar. who is doing the treason. 

.'u Mr . 'justice Bray — I f the indictment in this case had b^n for adhering 
within the realm, tnat ootid have been proved ^tby the acts he did in 
Germany. 

Mr^iSuLLiVAN — Not that he did, but if you found that he was within 
the realm 'yqn might prove by acts in Germany that he who had never 
been in G^a-man*/ at all — ^that "X.Y.Z., who had never been in Germany at 
all, wa*i guilty of adhering to the King’s enemies who were iif'Gera^any, 
and assisting them, although he himself never went there and never went 
outside the realm; and you could prove that by events which took place 
'tu Germany from which an inference could be drawn that he remaining 
at home was, in fact, assisting them and adhering to them. 

Mr. Justice A. T. LawrenCs — H ow could you do that? It is aii 
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impossibility. It would uot admissible eyidence. Unless hetwas con- 
neoted with the act he could not be charged with it, , f 

Mr. Sullivan — ^Take any concrete case of sending informadoii. 

Mr. JusTicm A. T. Lawbbncb— T hat is an act done in this countrji. 

Mr. SuluvaN — The overt manifestation of that act done within this 
country might not be manifest within the country at all. 

Mr. JusTiOB A. T. Lawebncb — It is either an act of his or it i^ not. 
If he is within the country doing the act, then the act ie done within the 
country. 

Mr. Suluvan — The overt act by which you show that he within the 
country was adhering may involve the investigation of things that liappened 
not within the country, but in Germany. Take the case of conveying 
information as in the nine reported cases in which there has been adherence. 
They are all oases of supplying information by a person witliin tljo realm to 
tlie use of persons not within the realm. The overt act may be proved 
by the receipt outside the realm of information. You lAy prove acts 
done in Germany from which a jury would be entitled to infer that the 
man within the realm wasi responsible for^ these overt acts that happened 
outside the realm. 

Mr. Justice A. T. Lawrence — H ow could he be responsible except for 
acts done by him?* 

Mr. Justice Atkin — Are you suggesting the case of a man sending out 
an agent with a general ai^thority to give money to the enemy K 

Mr. Sullivan — I was going to answer, my lord — The Queen v. Mulcahy, 
Mr, Justice Atkin — Every time he gives money to the enemy through* 
his agent who is abroad there is an overt act by the principal within the 
realm. 

Mr. Sullivan — The Queen v. Multahy tjie mar who was convicted 
of treasonable practices in Dublin had never been within 3000 miles of 
Dublin at the time the acts were committed. Ilis agent had done them. 
Tlie aoouied was, in fact, in Americ»a during the rising of 1867, and he 
was tried and convicted for it. 

Mr. JusTips Sobutton — Is there any case in which there is an pvert 
act of adherence without the realm where the prisoner has not dune some 
act within the*realip1 

Mr. Sullivan— ^me overt acts, yes. 

Mr. Justice A. T. Lawrence — How? I cannot think of it. » 

Mr. Sullivan — Take it that the prisoner being in America appoints 
an agent to do certain acts in Germany with the assistance of th<jWenpan« , 
and then the prisoner comes and remains withiji the r€alm. He is withm 
the realm, and his a^nt is doing acts outside the realm. He do^ 
nothing within the realm. But if The Queen v. Mulcahy is rightl”^ decided 
the acts of his agent may be proved to show that he, aJtWiigh doing 
nothing overtly himself, was adhering to the King’s enei^ies all the tinis 
he wa^EE^ii&lim the King’s peace. • 

Mr. Justice Atkin — M^cahy was a case of oompassmg. 

Mr. Sullivan — ^Y es. 

Mr, Justice Atkin — He w’as not indicted for adhering, and the 
act was a conspiracy.^ 

Mr. SuLuvAN — ^It was a peculiar case,^ 


239 



Sir Roger Casement. 

IIP* Sulllraa 

Mr. titJSTiOB Atkin — I am locating at the report of the ceuae of three 
Englkh am Iriah appeals. I ha^e no doubt the indictment is set out 
correctly. ^ The first count was feloniously compassing to deprive and 
deposd the Queen, and then it sets out the overt act, that ho did oonspire 
to raise money and levy insurrection, and that he conspired to move and 
stir up certain persons in the United States of America to invade Great 
Britain. The second count was feloniously oomjmssing and intending to 
levy war against the Queen in order to compel her to change her measures 
and counsels. The third count was feloniously compassing to move and 
stir certain foreigners to invade the United Kingdom. 

Mr. SuLLiVAK — I think your lordship will find that the levying war 
was, in fact, done in Dublin, where the prisoner was not. You will find 
that is so in the Court of Error. It only went to the Lords on a technical 
ground. 

Mr. Justice Atkin — These were all felonies under the Act of 2 Victoria, 

Mr. SuniivAN — ^Yes, under the Act of 184:8. I pointed out at the 
commencement of my argument there was no procedure in tliia statute of 
Edward III., and accordingly prjjcedure would have to be at common law 
under this statute. Be ad,bereiit. to the Kings enemies in liie realm*' 

is a clear definition of the ofieuce. It is a state of b+jing. It is solely 
a question of being adherent, rtdating to tlie attitude of \he man. 

Mr. Justice A. T. Lawrence — You must read on beyond that to make 
it intelligible. ' < 

Mr. Sullivan — I am going to. 

' Mr. Justice A. T. Lawrence — It has to l>e probably attainted of 
open deed by the people of their condition.” Ifow could you get a 
tjeasonable deed unless you get thS* state of his mind ? 

Mr. SuLUVAN — ^living them aid and comfort in the realm or elsewhere 
is. I submit^ a description of the nature of his adherency. 

Mr. Justice Darling — L it not quite reastmable to suppose that these 
words, giving to them aid and comfort,” are words in appositidn, words 
which explain what adherent is? 

Mr. Sullivan — Reading then in that way they are doecriptive of the 
adherence. 

Mr. Justice Darling — Do you agree that is the way to road them ? 

Mr. Sullivan — That is the w^ay I think T am reading them, 

Mr. Justice Darling — Then let us see how you can read them. You 
can read them that it means this, if a man be adherent to the King's 
^emies ft* bis realm by giving to them aid and oornfort in his realm, 
or if he be adherent \o the .^ving’e enemie^s eleewhgre by giving them aid 

comfort elsewhere, 

Mr. ^jtllivan — I submit that is a method of rending which would do 
violence to fni^context. I submit Ihe way to read them truly as descrip- 
tive of what is a^^hering is to read them as being adjectival ; and reading 
it withoi *. the adjective it is, if a Tnan l>o adherent to the Kin^ Vn^mies 
in his realnn ^ 

^ Mr. Justice Darling — Hiat may be, but the thing to be explained is, 
is meant by adherent? I thought you agreed just now that the 
word« giving to them aid and comfort ” were to ^jxplain the adhering- 
Supposing somebody had said,** What do you mean bv adhering? Do 
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jott nma my ainiidiT myiiig 1 approve of the King's eoeinijLr'^iio, 
tliat io not trenaon. The iateBJum is defined ae adher^, and ^stdhering ia 
giving to them aid and comfort. If they azo enemies within his realm 
you are adhering to them if you give to them aid and comfort witMn the 
redim, and if they are raemies outside the realm you are adbming to them 
if you give to Ihem aid and comfort outeide realm. My brother 
Atkin and 1 took the trouble to look at the Parliamentary Roll and 
the Sta^^ute Rcdl. They are both the same in this respect, that you 
get the words adherent as enemies nostre set^mottr le 
and then there is a break. I mention this because there was a great 
deal of argument at the trial about commas and bracketa. If you 
look at the original Norman French you will find there is a break. Tou 
do nob see brackets or commas, but they put a transverse line right 
through.. There is a break after le Roy en le and then comes 

donant a eux rid ou eonfort m son roiaime ou par aill<fprs.** But if 
you look at the Parliamentary Roll there is just the same break after ** en 
** le roialme,** and then oomes " donant a eux eid et eonfort en 
“ rokUme,^^ and then another break, the equivalent of the bracket con- 
tended for at the trial by the Attomey-Gener-il. That break is drawn right 
through the line, and you get the words “ ou par aUlours,*^ If you 
look at the Statfite Roll in ^at place where there is an undoubted break 
in the Parliamentary Roll there,^is a mark which we looked at very care- 
fully with a magnifying ’glass. It is not certain that it is a break just 
as it appears in the Parliamentary Roll, but we were inclined to think it 
was a break, not made with a pen, but a break which had come by thb 
folding in the course of all these six oentjyies. If you put that break after 
** donant a eux eid^ ou eonfort en son roialme '' it is very much the worse 
for your argument. • 

Mr. SuLuvAN — ^If anything can be inferred from that, but I under- 
stood brackets did not exist in the sense of brackets. 

Mr. JcsTiOB Daruno — ^T hey are not brackets in tlie sense that they 
have not got a transverse line that runs at right angles, but there is a very 
distinct line drawn right through the line of writing, and that occurs very 
here and these where we should now perhaps put what I think are called 
breaks in the print. Where we should put bracketa these old scribes put 
a transverse line. It was very natural. They were doing it with a pen. 

Mr. Justice Atkin — I think they really are to represent corfhnas ; 
they are reproduced in the reprint of the statute as comigj^. Ihe 
Statute Roll is printed in the revised statutes exactly correctly. I strp*- 
p^ you would infer, rif there was any importance to be attached to tl^ 
difference, that they corrected the Parliamentary Roll from that whj<5i 
is the authority, namely, the Statute Roll. ' 

Mr. Sullivan — It ought to be so, but I submit you oasanot draw any 
i^fwjKDce from punctuation. The whple matter will Ijfive to be deter- 
minStr^wnhout any theory as to punctuation arising from a fortuitoiis 
circumstance which is not the same in the two rolls, and, all events, 
v^en your lordships are dealing with a penal statute, I humbly submjj^ 
^at crimes should not depend on the mgnificanoe of breaks or of oomiflfis. 
If a crime depended* on a comma, the matter should be determined in 
favour of the accused, and not of the C&own. 
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Mr. ilrsTiOB A. T. LAWBmrcB — you can give an intelligible reading 
to the words disregarding them, then that might be eo. 

Mr. Suluvan — I sabmit the meaning to be given ie perfectly 
intelligible. Although the statute hae been in force ao many years, there 
is only one 'ease in which even an indictment oan be found, and until the 
year 1903 there is no case in which there had been an argument or judg- 
ment upon the meaning of this part of the statute. Although there had 
been on this limb of the statute nine cases, they were all cases of adherenoy 
within the realm, and the proof of communications and information collected 
within the realm, or attempted proof to the enemies outside. The mean- 
ing, I submit, is perfectly clear, and you must get rid of the words in 
‘'hie realm ” al toother, and leave them out, as Lord Coke does, in order 
to arrive at his translation of them. 

Mr. Justice Dabling — Lord Coke sets out first of all the statute quite 
correctly, and ^hen he wants to tell you how it is to be understood, and 
when he comes to tell you how it is to be understood, seeing that at that 
point the worcU erp son roialmt '' are not neoessary to the understanding, 
he leaves them out, as one often' does in reading the section of a statute 
in order to make clear what t^ie meaning is, and then you read it in two 
branches. If the man is indicted for aiding and comforting the King’s 
enemies within the realm, then it is necessary to say that the aid and 
comfort must be given within the realm;, if he is indicted for aiding and 
comforting the King’s enemies outside the kingdom, then you do not need 
the words within the kingdom. 

Mr. Sullivan — I submit if it is necessary in order to give it that 
meaning, or rather to prevent aqpther meaning being apparent, to leave 
out these word's, the Court in construing the statute cannot leave them 
out, but must take the meaning with those words in. If the words being 
in do not alter Coke’s meaning of the phrase, there is no harm in inserting 
.them, and there would be no object in leaving them out if they were con- 
sistent with his phrasing of it. 1 submit that is the oase. and " giving 
both aid and comfort in the realm or elsewhere ” is descriptive of 
adhering. 

‘ Mr. Justice Darling — I agree with you personally if you stop at 
“ oomfort.” If you stop at “giving aid and comfort,” yes, that de- 
soribes the crime of adherence ; but you do not want “ elsewhere ” for that. 
You want the “ elsewhere” when you are describing the crime to be com- 
mitted elsanrhere. 

Mr. Sullivan — Shopping at “comfort” and leaving out the adjectival 
’^'""nhrase, “ giving to them aid'and comfort,’’ how doos the statute run? It 
ru^ “or by adhering to the King’s enemies within his realm, in the 
“ realm orVsewhere.” ’Why is there any repetition of “in the realm ”? 
I submit it is Impossible to stop at the word “ comfort,” because then you 
would hav^e a repetition of the words “ in the realm,” which 
be superfluous and unmeaning. Accordingly, to avoid repetition of the 
^ phrase, the iepetition being unneeded, it is absoiutel;^ necessary, I submit, 
*"S>i:^|ead the whole phrase as being adjectival, as being descriptive of the 
fact of being adherent, which act of being adherent is then clearly defined 
as l^ing within the realm. Byt let us consider this. '' What about levying 
war — “ Or if a man do levy war against our Lord the King in his realm ” ? 
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There the limitation, I submit, is perfectly clear. Is the alherency to 
be aomethiug wider than levying war? If he takes up arms, and you 
indict him under that limb of the statute, it would be levying war against 
our Lord the King in his realm. If he does not take up arms^e does 
something short of it ; but there is a much wider construction of the statute, 
according to Coke, and the man who takes up arms outside the realm is 
not guilty of levying war within the realm, but the man who gives him 
the information is guilty of the offence of high treason under the same 
statute. That is an anomaly, 

Mr. Justice Darling — Do you gay that if a man levied war against 
the King in one of his Colonies he would not be guilty of treason, if he 
raised an armed force and levied war against the King, say, in Australia? 

Mr, Sullivan — In every one of the Colonies he wuuld now be guilty of 
treason. There is no doubt about it. 

Mr. Justice Darling — Guilty of treason under this ^atute. Never 
mind any other legislation. 

Mr, SuLUVAN — The levying of war was confined by tliis statute to the 
realm for the reasons I have pointed ou^. The phrase levying war" is 
repeated in Philip and Mary when we oor:#e to deal with coinpassing and 
levying war. Adherence does not seem to have been dealt with by statute 
at later periods, but compassing and imagining and levying war have been 
dealt with by legislation again s/id again. Levying war in the time even of 
Philip and Mary was w^ithin the realm. Within the realm means some- 
thing both with regard to levying war and adherence, and it is a strange 
thing that the matter never until 1903 came up for argument, and was^e 
subject of argument or judicial consideration prior to 1903, when Ti'ie King v. 
Lynch was decided,, and in The King v. Lynch there was a ruling on this 
point on a basis which I do not think can be contended as sound. 

Mr. Justice Scrutton — In most of these cases the gentlemen who 
adhered to the enemies outside the realm took very good care not to come in 
again afterwards. 

Mr. SuLuvAN — That would be the reason why no proceedings would 
be taken except for outlawry. * 

Mr. JuFWTCB Scrutton — In one case an attempt was made to try hhn. 

Mr. SuLLivAiJ — That was a military governor, and, what is more, it 
was the castle at Calais, at that time an English borough returning two 
members of Parliament. 

Mr. Justice Scrutton — I was thinking of The. King v, 

Mr. SuLiJVAN — In that case it was a process of outlawry, but it^ai 
the same thing. Of course be could have come back an<l traversed 

indictment, and if he had stood his trial on the indictment his outlawry 
would have been quashed. He is not tried and condemned j0h the indict* 
ment, but he is outlawed by process. The crime for wlTich he was out- 
lawgjJ^ie^that he did not answer to the King’s writ. He did not come 

and stand his trial, and therefore he was outlawed. On the return to 

the writ he was outlawe8 for not coming forward to stand Ifts trial. 

Mr. Justice Darling — If he had come to stand his trial heb/^, 
according to you, a perfectly good legal objection to the indictment. 

Mr. Sullivan— ^le had according to lie. 

Mr. Justice Darling — Wl)y did not he come and take it? 
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Mr. fetrLuvAK— In those days confidence in the administraticm pi 
justice was not so well rooted as at present. This question of adherenojr 
was considered in The King v. Hultony and in the trial in Ireland it was 
expres^l that the adherency was in the person, although the enemies to 
whom he had adhered might be outside the realm. 

Mr. JusTiCB SoRUTTON — I have not been quite clear as to what you 
are dcsing. I thought you were starting with the text writers, and were 
then going to deal with the autliorities. Would it be possible to do it in 
some sort of order? 

Mr. Sullivan — I stand reproved. 

Mr. Justice Scrutton — It is our fault, I think, because we have been 
asking questions about all sorts of things. 

Mr. SuLuvAN — I did intend to deal with Lord Coke and his authori- 
ties. With rcgaj’d to his authorities, he cites for his interpretation 43 of 
the Book of Ayiizee, items 28, 29, and 42. None of those cases has any 
reference at all to the statute or to the words of the statute. 

Mr. Justice Scrutton — He begins with John Britton* s case. Is that 
one of the castle cases ? 

Mr. Sullivan — The first reference I have is 43 of Assizes, item 16 (a). 

Mr. Justice Scrutton — You seem to be beginning in the middle, if I 
may respectfully say so. 

Mr. SuLUVAN — Apparently that is eo.^ I took the reference as being 
there. Tlien the next is 43 of Assizes. Then there are references to the 
R^dls of Parliament, 7 Richard II., items 15, 17, and 24, and 7 Henry IV., 
item 47. That has nothing to do with treason at all. 7 Richard II., 
item 16, was not a case of treason, but impeachment of the Bishop of 
Norwich for a nuTnJi)er of offences, including peculation and breach of 
contract and general corruption, in respect of an agreement with the 
Crown to supply an army and to provide it. 7 Richard II., item 17, is 
a case of the custcxlian of a castle in Flanders who was put in arrest for 
surrendering the castle. There is no treason mentioned. One of them 
was released, and the other was committed to prison during tlie pleasure 
of tjhe King. It certainly is not a proceeding on, the statute. ^fhe 
earlier ones could not have been. Then item 24 is a c^se of surrendering 
a oastle. Tliero is an allegation that on© of them was encroaching the 
RoyaKpower by issuing letters of safe <M>iiduct. There is oertainly no 
conviction of treason, and they are committed to prison until they pay 
a..’<^no or rSnsom. With regard to those cases, iny friend on the other 
^de did not cite Ixdow any oft the other cases there. ,p 

Mr. JUvSTiCE ScRunojsr— I iim interested in the John de Brittaine and 
Sohert de cases. ■ Those are cases that Lord Coke cites for hia 

propositions. ^It cannot be fair for you to begin in the middle of the 
‘ note. 

Mr. SuLUVAN — I agree it is not fair to the commentator. 

Mr. JuagnCB Scrutton — Lord Coke probably'^put his best oases first, 
''•i. Mr. Sullivan — He might have done, but they have not been cited 
in%rgument. The Roll of Parliament, 20 Edward L, would not help us. 

Mr. Justice Scrutton — Hayo you not looked, or has not your junior 
looked at it? 
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Mr. StOiUVAK — It ifl entirely my own oversight if I have n?)t had my 
attention directed to it ; I regret I have not been a little more induatrioufl 
recently as I might have been. One oaise referred to is 201 Edward L, 
and the other is 32 Edward I. Then there is one in 8 Richard IH., and 
one in 38 Edward III. 'HiOfle might be referable. 

Mr. JnsTiOB Scrutton — 33 Edward I. l(x>ks as if it were common 
law; it is before the statute. * 

Mr. SuLuvAN — That would be before the statute, and so would be 
20 Edward I, Your lordship sees they are all Rolls of Parliament. 

Mr, Justice Scrutton — They are none the worse for that. 

Mr. Sullivan — They are not common law. The Courts of Parliament, 
my lord, were not common law. 

Mr. Justice A. T. Lawrence — ^They are not proceedings of the common 
law Courts, but it does not follow that they did not administer the common 
law. ^ 

Mr. Sullivan — ^They may have administered the common law, but they 
were not bound or limited by the common law. I endeavoured to point 
out on the statute of Ekiward III. that 4t had to be administered by the 
common law. One of the consequences, I submit, if you are compelled to 
hold the statute dealt with offences committed by persons within the 
realm, is that rftherwise until 26 Henry VIII. he was not triable. The 
question of how it could be tr^ed is dealt with on page 11, * ^ That is to 
'^say, out of the realm of England. But then it may be demanded, how 
** fthould at this time this foreign treason be tried? And some of our 

“ books do answer, that the offender shall he indicted and tried in fhis 
realm where his land lieth, and so it was adjudged in 2 Henry IV. But 
now by the statute of 35 Henry Vlll., chapter 2 (which yet remains in 
'' force), all offences made or declared, or hereaPjer made or declared 
treasons, misprisions of treason, and concealments of treason, com- 
“ mitt^ out of the realm of England, shall l>e inquired of, heard, and 
'' determined, either in the King's Bench or before Commissioners in such 
''shire m shall bo assigned by the King.’’ Now, the Crown cited below 
for the proposition that the trial might be had where his land wa%, Fitz- 
herberi’s Abridgement, 5 Richard II., Trial 54 — '' Quare impedit by 
" the King against, one P., clerk, of a church in the bishopric of Durham, 
" and setting forth how the bishop, who ia dead, p^resented B.N., his 
" clerk, and the clerk died, and the chapel was colhited upon a cftrdinal, 
“ naming his name, and on account of heresy and schism tli© church was 
" void, the temporal itiee being in the King’s haqds, and tkereforc^the 
" presentation belongs to the King.” • 

There is a long argument, in which there is in the course of the ail- 
ment an observation by counsel, which is the whole matter o^the authority 
as far as can be ascertained from the perusal of it, that^tne trial might 
be held anywhere especially where his land liee — " with certainty 

"tfigr t le Court has cognisance of this plea, and p>rove it because the whole 
" Court Christian is one Court, and if a man is accused in the arches 
" heire in this country of a Owtain crime for which he is liable to 
" deprivation, and then he appeals to the Court of Rome, and is daj^ived 
“ over there, this deprivation is triable in tlie King’s Court in the same 
way as if he had b^n deprived in fiie arches, inasmuch as it is all one 
* * . . 245 



Sir Roger Casement. 

Ml*. Siillviii 

” Court ; Aid if a man be an adherent to the Eing'e enemiee in France hie 
** land is forfeitable, hie adherence will be tried where hie land ie, aa has 
** often beeHtdone with the adherents of the Sing’s enemies in Scotland; 
** and, air, on mj faith, if a man be a traitor his land ia forfeitable, and 
the lord has it by way of escheat; and it is reasonable, for if, when a 
'' man is out of the faith of hie Sovereign Lord the King^ his land ie 
“ forfeitable, a mvlto fortiori when he is out of the faith of (kKl.” That 
is the authority cited against us below, and the authority for the proposi- 
tion in Coke, that ho oould be tried where his land was. When you come 
to deal with Hale, and especially with Hawkins, there was so much opinion 
as to how he should be tried that it is quite clear nobody knew how ho 
oould be tried. 

Mr. Justice Darling — Is that the authority referred to by Sir Edward 
Coke 7 

Mr. SuLUVAN — ^Yes; 5 Richard III., Trial 64. 

Mr. JusnCB* Atkin — Before you go to Hale, there is a passage in 
Odte's Institutes, page 11, It was resolved by all the judges of England 
that for a treason done in Ireland the offender may l)e tried by the 
“ statute of 35 Henry VIIT. in , England, because the words of the statute 
be, all treasons committed out of the realm of England, and Ireland 
is out of the realm of England.” ’ 

Mr. SuLuvAN — Tliat is after 35 Henry VIII. The question that Coke 
is putting is prior to 26 Henry VIII. How could you try any of these 
treasons ; what were you to do? If the thing was a crime it ought to be 
triable, and apf»arcntly they are casting about to try and imagine how 
it oould be tried ; but with all the^ opinions how it could be tried, so far 
as can be ascertained, I am not ’aware in that perio<J that it ever in 
truth was tried, and when you get to Hawkins, Hawkins finds himself faced 
with a number of different methods in which, it is alleged, it might be 
tried ; and I submit the observation of Hawkins, so far from b^ing an 
observation against me, is, dn truth, a confession that nobody knew how 
you oould try it until 25 Henry VIII. 

Mr# JusTiCH Atkin — I thought it was the decision in Dyer that it 
oould ,not be tried. r 

Mr. SuLijvAN — Tliere was the opinion that it ^ould nht be tried. The 
opinion in Viner’s Abridgement is that it could not be tried, and there it 
ended. «> It is 2 Dyer, 131&. In Coke, on piracy, he says this on page 
113, " Note, treason done out of the realm is declared to be treason by 
8tatute^"‘of 25 Et^ward T^I., and yet at the making of this Act of 
Henry VIII. it wanted trial (as by the preamljlo of this statute it 

rehearsed) at the common law.'’ So apparently he expressed two 
different opinions in two different parts of the same volume. 

Mr. Justice fOABLiNO — Does he s.ay it wanted trial? 

Mr. FrLLivAN-^Yes, it wanted trial. 

Mr. Justice Darling — What do you take that to mean? 

Mr. SuLLi/AN — That there was no way of trying it. 

Mr. Justice Darling — Why should not it require to bo tried? 

Mgf. Sullivan — The context ift, I think, perfectly clear ; as I say, it is 
on page 113, under the heading " On Piracy," " Not4, treason done out 
''of the realm is declared to be treason by the statute of 26 Edward Ill.f 
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** wd yet at the making of thia Act of 26 Heniy VIIl. it wanted trial 
(aa by the preamble of this statute it is rehearsed) at the oommon law.^’ 
That is to say, it lacked trial ^ 

Mr. JusmcB Dabling — D o you undemtand that to mean that Jt could 
not be tried at alH 

Mr. SxTLLiviN — ^That it ootild not be tried at common law. 

Mr. Justice Darlino — ^What doee that meant It could not be Jried at 

assises 1 

Mr. Sullivan — ^It could not be tried by oommon law Cburts; it could 
not be tried within the realm by any of the oommon law Courts when com- 
mitted outside the realm« 

Mr. Justice Oarlino — Why could it not be tried by the Commission 
issued by the King? 

Mr. Sullivan — ^They could go to such places in Wales and Ireland in 
the King’s dominions, not ahiree and coimtiee — places that had not the 
bodies of counties. * 

Mr. Justice Darling — ^Why could not they go anywhere 1 

Mr. Sullivan — Because, your lordship sees, an act within the body of 
a county is got into the county ; that ooul^ only proceed on venue. 

Mr. Justice A, T. Lawrence — Once you have got a Commission to try 
it in a county yftu would have a venue. There would be no difficulty about 
venue then. 

Mr. Sullivan — Before the matter came to trial there had to be the 
procedure anterior to trial by which the accused would be brought before 
the Court, and, as we know, the accused was brought before the CsAirt 
^ procedure, which neoeeaitated his neighbours bringing him before the 
dourt. Of course, there were CourtI which sat by Commission within 
their own jurisdiction. A constable, I take it, oovid act with regard to 
a matter which was not within the body of the county ; tl^at is the case 
mentitjped in Viner. If the matter was not within the cognisance of the 
body of the county, you might have tried him at civil law ^ certain 
instances, but at oommon law a thing had to be done in the body of a 
county. • « 

Mr. JusTiCTE ScRUTTON — Perhaps I have misunderstood your arg^mwit, 
but Lord Coke t^ys, at page 11, in the passage I think you read, And 
some of our books do answer that the offender shall be indicted and 
“ tried in this realm where his land lieth, and so it was adjudged in 2 
** Henry IV.” Was it so adjudged according to the law in 2 Henry IV. t 

Mr. Sullivan — As far as can be ascertained, I am instr^ted tha^that 
turns out to be the Welsh case ; we have tried to trace it. 

Mr. Justice Sorutton — Lord Coke evidently thought he had autb^fity 
for that proposition. 

Mr. Sullivan — The reference, as far as we can disc^T^ir, is in Henry 
ly^Oryam Rege Roll. That is what 1 cited and handed to your lord- 
ship. I am told that that is so. if it is the Welsh case, it is rather hard 
to see why it is cited* in such company. ^ 

Mr. Justice Scrutton — They were going to try him when he stole 
sh^p, but when they proceeded to try him nobody appeared offer 
evidence, and so he was acquitted. 

Mr. Sullivan — ^He was charged! 
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Mr. J^sriOB ScairtroK — He was charged with a numb^ of things. 

Mr. ST^X 1 VAN — ^He was charged with a sufficient number of things to 
have given fhe Court some work to do. 

Mxs JTustiob Soruttok — They could try him for stealing the sheep, 
but the prosecution did not call any evidence. 

Mr, SuiiUVAN — object of the proceedings against him was different, 
and the sheep formed a very small portion. Tbs peculiar thing is the 
admission that he was not triable. 

Mr. JusTiCH Atb3N — ^Do you mean this admimion in his Comment on 
Piracy? You refer to the inconsistency in Sir Edward Coke's comments 
en what he says in the part dealing with treason, and what he says when 
dealing with piracy. At page 113 he says, ** And yet at the making of 
" this Act of 26 Henry VIII. it wanted trial (as by the preamble of thia 
‘^ statute it is rehearsed) at the common law.*’ If you look at the preamble 
of the statute, 4 U that the statute said was that the traitors at sea could 
not be tried ; it goes no further than that. 

Mr. Sullivan — He ie obviously wrong. 

Mr. Justice Atkin — They cowd be tried before the admiral, who had 
exclusive jurisdiction, as I understand, over the higjh seas, and therefore 
they could not be tried at common law ; it ia only by re^ason of the ex- 
clusive jurisdiction of the Lord High Admiral as it existed over the high 
seas. « 

Mr. SuixrvAN — Yes, tlie statute itself expressly' provides it is only 
referring to offences that were triable by the admiral according to the 
coiitse of the civil law, 

Mr. Justice Atkin — That is traitors at sea, on the high seas. 

Mr. Sullivan — Yes, it is to remedy the course of piocedure according 
to civil law. ^ 

Mr. JusilcB Atkin — I do not suppose Lord Coke's Commentary pro- 
posed to go beyond the preamble. ^ 

Mr. "Sullivan — He refers to them as being traitors out of the realm. 
Will yoyr lordships look at tlie strange references he gives? He refers to it 
as being treason done out of the realm. 

Mr. JusTtCB Atkin — Yes, ho does. 4 

Mr. Suluvan — If you transpose the statute and refer to it aa 26 
Henry YIH- it would be more accurate, but even in that event it would 
not be accurate either. Certainly the statute he refers to only refers to it 
by tjje preamble set out. He is inaccurate whichever way you read it ; it 
ic by no means an accJirate statement of the law, aiS it stood, if I may 

Then the next matter' in the text-books is in Hale, with reference to 
the same. « 

Mr. J fTSTiCB A%.:in — B efore you leave the Institutes, do you 
date of the Third Institutes? 

Mr, SuLL^TAN — That 1 do not know, but 1 osCkne across a passage in 
Kelyng, which suggested that part of the Third Institutes was posthumous, 
and thrift treason portion is mentioned in Eelyng, 

Mr. Justice Atkin — If you do not know, do not trobble to find it now. 

Mr. Suluvan — It is mentioneSi in Kelyng, and especially with reference 
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to treason It saye hie poethninoiiB statemente are not accurate, above all, 
with reference to hie article on treason. 

Now, Hale deals with the matter at page 167 of the firiit volume— 

** If an Englishman during the war between the King of England and 
** France be taken by the French, and there awear fealty to tlie King of 
France, if it be done voluntarily, it ie an adhering to the King's enemies ; 

** but if it be done for fear of his life, and that he returns, aa soon* as he 
might, to the alle^ance of the Crown of England, this is not an 
adherence to the King’s enemies within this Act. Clause 7, Edward 
“III., Part I., membrane 15." I’he references he deala with are 6 John, 
membrane 19, and 7 Edward III., Part I., membrane 15 and membrane 9.^ 
The dates of all those are prior to the statute. The first matter he refers 
to is 6 John, membrane 19, in reference to the confiscation of the lands of 
the barons in the time of John ; they are all prior to the statute. So 
far aa I can see there is nothing in that which involve® ^e construction 
of what we are debating here, or the question of adherence without the 
realm by acts done completely without the realm ; it is the forfeiture of 
the baron’s land who elected to serve tl!e French King instead of John. 
Then 7 Edward IIL, membrane 9 and memhjrane 15. Those are two cases 
in which there is a direction to deal witli land which ha® been forfeited on 
the ground, appar^mtly, that the two parties had been charged with 
having joined the Scots, whatever that may be at that date, and they 
were to get back their Irfnds on the ground that they had not joined the 
Scots. There is nothing to assist us in the smallest degree in that. 
Possibly the charge against them was levying war in the realjp, or^t 
may have been. ^ 

Mr. JnsTiCB T. Lawrence — ^Against the Scots. 

Mr. Sullivan — The other items are taken from* the Rolls of Parlia- 
ment; they are impeachments, and he deals with tliem ;.they<ire inquiries 
into thq^ loss of castles Your lordship® see the sentences are not sen- 
tences pronounced in resj:>ect of treason. Then at page 168, just above 
the shoulder note to page 1G9, “ And note, though the charge were treason, 
“ and possibJy the pro<^f® might probably amount t<v it, and Walsifcgham 
“ tells UB it was done by treason, yet the reason expressed in the judgment 
“against Weston *only" — then the judgment is set out — “and the like 
“ reason is expressed in the judgment against Gomeneys." Then, “ The 
“truth is" — and this, my lords, i® most instructive — “ if it w^e de- 
“ livered up by bribery or tTOachery, it might be treason, biij^if delivered 
“ up upon cowardice or imprudence without any treachery, though it 
** an offence against the la^vs of war, and th^ party subject to a sentence 
death by martial law, as it once happened in a case of the like nature 
“in the late times of trouble, yet it is not treason by^ the ^onimon law, 
“unless it wa® done by treachery; but though tliis sentence was given in 
“ yet it was not execut^ ; it seemed to be f kind of military 

''sentence tliough given in Parliament, like unto that of the Baron 
“Graystock, governor of Berwick.** There i® also another ease which 
he cites, and then at the top of page 169, “This also seem® rather a 
sentence of council of war than a judgment of high treason; an# thus 
far touching the fteason of adhering tcj the King's enemies within the 
land and without. Touching the trial of foreign treason, viz., adhering 
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** to tae^Eing'e enemies, aa also for oompaanng the King’s death without 
the kingdom at this daj, the statutes of 35 Henry Vlll., chapter 2, bath 
' ' sufficdenlity provided for it." Then he cites Storey* s case, ''But at 
" oozRmon law he might have been indieted in any county of England, and 
" especially where the offender’s lands lie, if he had any.” That is 5 
Richard 11., Trial 58, in Fitzherbert’s Abridgement, the ease 1 have cited 
to yo^r lordships. 

Mr. JusTiCB DABLmo— What do you say to this; this is Chief Justice 
Hale? 

Mr. Justice Scrutton — You say that Hale followed Coke, and that 
Coke was wrong in his law, and you say that without looking at the 
authorities he cites. 

Mr. Justice Darling — Is not it rather a cavalier way of disposing of 
Coke and Sir Matthew Hale? 

Mr. Justice A. T. Lawrence — It is not the way one has been aocus- 
corned to hear them dealt with. 

Mr. Justice Darling — What do you say to Lord Coke and Sir Matthew 
Hale, and what do you say to Chief Justice Dallas? We have read the 
arguments below, and one see^how L,>rd Coke and Sir Matthew Hale were 
treated ; I was wondering if we ought to treat them in that way. There is 
a oase of Burt v. Conant in the first volume of Brodenp and Bingham’s 
Reports, at page 570, where Chief Justice^ Dallas says this, " We are told 
" that we must look to the authorities, and find *what we can in the books 
" upon the subject. Now, if the authority of Lord Hale and that of Mr. 
'im^rjeant Hawkins are to bc treated lightly, we may be without any 
" authonties whatever. With jrespcct to Lord Hale, it is needless to 
"remind those whom I am now addressing of the general character for 
" learning and legal knowledge of that person, of whom it was said that 
"what was,, not known by him was not known by any other person who 
" preceded or followed him, and that what he knew he knew better than 
" any Qther person who preceded or followed him. With respect to Mr. 
" Serjeant Hawkins, we know his authority. These are books which are 
" in the hand and head of every lawyer, and constantly deferred to on 
" e^ery occasion of this sort. I must, therefore, look to -these books; 
" and I shall proceed to examine the exposition given* by text writers of 
" the words of those statutes and the commission of the peace." Chief 
Justid Dallas took a rather different view of Sir Matthew Hale and Serjeant 
Hawkins from that which you ask this Court to take. 

r Mr. SutuvAN — lord, it is not the first time that a Court has been 
•••sAsked to differ from an opinion expressed by Coke.** 

^ Mr. Justice A. T. Lawrence — ^Tbere have been shoals of law reformers 
since that day, who have* all had these authorities before them, and they 
have not refomred the law in the way one imagines they would have done if 
they had not treated these statemepts as good law. m mm 

Mr. SuLUVAN — ^Probably. My lord, what I intend to point out to 

the Court i^ this, that when you are dealing with a statute, that is the 
authority; the statute is there itself, and it is its own prime expositor. 
Lord^Ooke was not a contemporary with the statute, and his speculative 
opinion, if it turns out to be a speculative opinion, ’cannot possibly con- 
trol the construction of a statute, which as far as research can go, until 
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the jw 1903, TOs nev^r conistrued, after argmnent, by judgimeit, I 
agree that if you could find that the law has been acted on in a certain 
way for a gimt number of years, that would influence you ip acting in 
oonsonanoe with the views of great text writers, that would influence a 
CSourt to a very great degree; but if the law as pronounced by them 
has not been acted on, if it has not come in question to be acted on, 
if the matter has not arisen, the observations even of great lawye]^ like • 
Cbke and Hale on the construction of a statute which has not come before 
a bench to be canvassed and debated, I submit, is of far less authority than 
their opinions upon matters of other kinds. Sir Matthew Hale purj>ort8 
to give authority for his propositions. One is, of course, conscious of^ 
the absurdity of the situation of declaring that there was a crime of which 
no Court oould inform itself ; the thing is oontradiotory. A crime that 
cannot be judicaally pronounc/cd to be a crime' is not a legal offence of any 
kind, and accordingly l)oth Coke and Hale are found facing what is clearly 
a difficulty in their own minds. If this were eo, and thAe was a crime 
committed entirely outside of the King’s dominions and outside of the 
realm, how did it come to be a crime, how# was it pronounced to be a crime, 
for without pronouncement it could not be^a crime? They answer it by 
saying the only answer we can find to it is that he might have been 
indicted in any 'bounty of England, c.speoially where the offender owned 
land, if be had any, and there is the reference to 5 Richard II., Trial 64, 
which when we refer to rt is the observation of counsel arguing in a case 
where the matter does not arise. If that is the best foundation that can 
be found for getting over what is obviously to the mind of evo^ person 
a tremendous difficulty in extending the statute outside of the realm, and 
if you go to that authority on which ttfey express that opinion, and you 
find that the authority carries you very little dista/ice, if any, in that 
dir<ction, and it is simply the observation of oounstd ar^uing.another cae© 
in whiclj^ the matter does not arise, and ia not applicable, that becomes the 
sole authority, because they cite it as being the authority thems^ves for 
a proposition, which I submit is contrary to the long string of statutes 
which I have»cited to your lordship. % 

Mr. Justice Atkin — Does Sir Matthew Hale deal w'ith the case in iPyer, 
at page 316, at alf? I think Lord Coke does cite that as contrary to his 
view, 

Mr. Sullivan — He cdtea it. 

Mr. Justice Atkin — P erhaps yooi will deal with that later on. 

Mr. Sullivan — I am going to cite that later oq. The t!itation from 
Dy^r is not the same one ; that is Storey's ease. ^ ^ 

Mr. Justice Atkin — ^That was foreign treason, compassing the King e 
death. 

Mr. Sullivan — ^Yes, and, eeoondly, as your lordehifi ^s from the 
^as clearly within the statutes tlien current. • 

Atr. Justice Atkin — Either on the 'footing that the Act of Edward III. 
made it treason, because* it did not limit it to being within jjhe realm, or 
on tlie footing of 26 Henry VIII. 

Mr. Sullivan— Yes ; in any event, it was clearly not demurr^le in 
13 Elizabeth. So ?ar from being an authority against me, I submit the 
passage in 2 Hawkins, at page 306, is a Wong authority in my favour — 
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It to have been a great doubt before the mAkingr of the statute 

Henry, chapter 2, in what manner and in what place high treason done 
** out of th^ realm ia to be tried. For eome seem to have holden that 
“ it w^s tnable only upon an appe^ before the constable* and marshal/’ 
There is the first alternative, and it negatives common law because the 
constable and marshal were not common law — Others, that it might be 
tried upon an indictment, laying the offence in any county where the 
King pleased; and others, that it was triable by way of indictment in 
" that county only wherein the offender had lands.'’ There are his 
authorities, and if one is right the other two are wrong; they are all 
brigaded to the same extent. “ But, surely," says the commentator, ** it 
• oannot reasonably be doubted but that it was triable some way or other ; 

* ' for it cannot be imagined that an offence of such dangerous consequence, 
and expressly within the purview of 25 Edward III., should be wholly 
''dispunishable, as it must have been if it were no way triable." That 
is looking at thte matter through the wrong end of the telescope, with all 
respect. 

Mr. Justice Scbutton — What, is the authority which Serjeant Hawkins 
gives for the country? There ip the Third Institute, which I know. What 
is the other authority before that? 

Mr. Sullivan — We have consulted the highest authority in historical 
law, and we are not able to answer. Professor Holdsworth was unable 
to translate it, we were told. 

Mr. Justice Scrutton — Have you tried the librarian of the Bar Library? 
^ Mr. Sullivan — I do not know if my friend, the Attorney-General, 
knows ifc* 

The Attobnet-General — No. ^ 

Mr. Suluvan — At least, I am sinning in goodly company. With all 
respect to Hawkins, he looks at the matter from the wrong end. He 
says, this being a crime, surely it must be punishable. A consideration 
of the development of the laws of crime w'ill show that it was by reason of 
being punishable a tiling was a crime, and it was by reason of the legal 
conseqvence operating through the Courts of justice that pMt acts into 
categories of crime and felonies and treasons. « 

Mr. Justice A. T, Lawrence — ^Is that correct? Do'^you say it was a 
crime because it was punishable? 

Me. Sullivan — That, I submit, is the only test known to the law. 

Mr. Justice A, T. Lawrence — I should have thought it was exactly 
the i-onverse-^that it Tjas only punishable because it was a crime. 

V Mr. Sullivan — He assumet; it was a crime, and then says it would be 
a ^eadful thing if it were^ not punishable. 

Mr. Justice Darlinc — He does not say it would be a dreadful thing. 
He says various lawyers have disputed, as they will, technically : here is 
a man guilty of a sc'ime, how are yqu going to try him? ThenJIa'igjijFins 
says these people have disputed, but surely he must be triable one way or 
another, and^why decide amongst these people? It may be you could 
try in more than one of the ways. The King could certainly issue a 
speoia^vCommission to try him. 

Mr. JusTiOB Brat — The words^ are '' expressly wiVhin the purview^ of 
" 25 Edward III.” That is clearly the strongest expresrion of opinion 
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that the offence is provided for by 25 Edward III. Supposing by*sofce mis- 
chance it was not triable after the passing of that Act until thie statute of 
Henir VIIL it would become triable then. 

Mr. SULUVAJ7 — ^1 submit that you oould only arrive at thrft condiuaion 
in this way. He says, Surely it cannot be imagined that an offence 
** ot such dangerous consequence and expressly within the purview of 25 
Edward III. ehould be wholly dispunishable? ” I submit the answer is,* 
if it was eifpreBsly within 25 Edward III., there would not be any doubt 
about how it was tried. 

Mr. Jv&nos A. T. Lawbbivcb — 'Fhe statute does not give any par- 
ticular form of trial. 

Mr. SuLUVAN — ^Because I submit it did not create the>)ffence. T* 
have pointed out when the offence is clearly created by statute outside the 
realm the statute always did provide a method of trial for it. 

Mr. JuBTiOB A. T. Lawbbnck — T he statute is the statute treating of 
all these treasons; it does not give any form of trial fcSh either. Your 
argument, if it destroys the one oii tliat ground, would destroy them all, 
and theire would be no treason left. « 

Mr. StJixiVAM' — Except what was committed within the realm. 

Mr. JnsTiOB A. T. Lawbbncb — I t wouft not leave that. 

Mr. SuLUVAN — Yes, my lord. 

Mr. JusTiOB A. T. Lawbbncb — W hy? 

Mr. SuLUVAK — Anything ^mmitted within the body of a coimty, 
within the realm, would be tried according to the law of the realm by the 
common law Ooxirta. My argument does not seek for a moment to doaibt 
that. 


Mr. Jubtiob A. T. Lawbsncb — ^The* statute does not say that. 

Mr. Sullivan— There was no necessity for saying^anything at all about 
trial as long as it did not purport to legislate outside the .King’s realm 
or bodies of his counties. It need not say anything ; the statute operates 
automatically, and the judicial system was in itself competent, to deal 
with it as long as you kept the statute within the body of the judicial 
system. The statute only becomes unworkable by a constructioi^ which 
causes it to, create an offence without the limit of the judicial macl^nery 
to try it. That 4a why I submit your lordahip would not so construe it. 
Then your lordahips would find this enormoua period oovwed by many 
statutes relating to treasons meanw'hile, but you find this enomouti period 
of legal history in which there was an offence in the air, something like a 
crime that no Court oould take oognisance of. How ooultt there he a 
crime? How oould i^ny man be said to bo guilty in accordance with the-*^ 
oonstitutional doctrine of the presumption of innocence until conviction, 
according to the process of law? If you could not convict a man of being 
a criminal he was not a criminal ; the crime did not exist* ^ They are all 
preMed jith this, and Hawkins shows there is in tncth, no solution to 
this'^bstacle that I p>ointed out at tl^ outset, of venue in oonnection with 
treason. Some say that you could only try it by the marshi^, others that 
it oould be tried on an indictment laying an offence without the King's 
peace. There is no precedent till you get the statute. . . # 

Mr. Justicb A.* T. Lawbbncb — ^I understand you to admit it would 
be triable by the marshal, do you? Hovi^did it become so triable? 
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lijr. ‘ SrauLivAN— By civil Uw. The statute of 13 Bichard 11. was 
lixxuting the marshal, and not extending him. Your lordships will find by 
13 Richard 11. , chapter 2, and 1 Henry IV., chapter 14, the marshal was 
not trying 'anything that could be triable by the common law. According 
to Viner, because a matter was not triable by the common law, there being 
an appeal, the marshal had cognisance of it. Viner waa obviously re- 
ferring to the statute which forbade the marshal to take cognisance of 
anything that could be tried by the common law. 

Mr. JuBTiOB Atkin — ^What statute is thatT 

Mr. Sullivan — It is 13 Richard II., chapter 2. That is the one 
limiting the authority. Your lordship remembers in the reign of Richard 
11. there we.s a conflict both with the admiral and with the marshal with 
regard to the exercise of jurisdiction in places within the bodies of counties. 
Up to then there was a disputed jurisdiction, and then 13 Richard II., 
chapter 2, as your lordships remember, confined the marshal, and another 
statute oonfln^ the admiral, to the trial of such offences as the common 
law had not cognisance of. There were complaints of encroachment of 
oases within the cognisance of the common law, and then the statute is 
passed to declare in this Pariiament by the advice and assent, and so 
forth, the power and jurisdiction of the constable is as fojlows: — To the 
constable it pertaineth to have cognisance of contracts touching deeds 
of arms and of war out of the realm, arid also of things that touch war 
within the realm, which cannot be determined or discussed by the 
common law, with other usages and customs to the same matters per- 
taink.^ which other constables heretofore have duly and reasonably used 
‘'in their time; joining to the < same, that eveiy plaintiff shall declare 
"plainly his matter in his petition, before that any man be sent for to 
"answer thereunto.'" And if any will complain, that any plea oe com- 
" menced before Che constable and marshal, that might be tried by the 
"common law ’’ — then there is the remedy of it. 

Then 1 Henry IV., chapter 14, repeats the declaration that matters 
whioh^are triable at common law shall not bo called in question, and it 
says, " That all the ap}>eals to be made of things done within the realm 
" shtall be tried and determined by the good laws of tb.^. realm, made and 
" used in the time of the King’^; noble progenitors ; and that all the appeals 
" to bp made of things done out of the realm shall be tried and determined 
" before the constable and marshal of England for the time being. 
Apparently ^hat statute of Henry IV., as long as it stood, and the statute 
of Richard II. gave jurisdiction to the C/oriKtable c^nd marshal, provided 
that the matter that they inquired into was outside the cognisance of the 
common law, and in light of that, is not the observation of Hawkins of 
great weight, the first alternative as to how you are to deal with the 
last form of treasq^ is to be by the constable and marshal? ^ 

Mr. Justice Darling — Have you looked at the work by Mr. f’erdTnand 
Pulton, a barrister of Lincoln's Inn, who wrote a treatise very carefully 
ooHeoted, a4* he says, " out of the reports of the common laws of this 
" realm, and of the statutes in force, and out of the painful works of the 
"Reverend Judges Sir Anthonie Fitzherbert, Sin Robert Brooke, Sir 
" William Stanford, Sir James Dyeb, Sir Edward Coke, knights, and other ^ 
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learned nrriters of our laws/* and eo The copy I am readidt from 
is dated 1609. * 

The Attor»bt-Gen»baij — T hat was the first edition. 

Mr. JosTiCB Dablikg — ^H ave you seen it? 

The Attornbt-Gekbbal — ^Y ee. 

Mr. JuBTios Darling — ^Have you seen it, Mr, Sullivan 1 

Mr. StJLLtVAN — ^No. 

Mr. Justice Darling — I am reading from the folio between pagea 110 
and 111, section 4 — And because by the said statute of 25 Edward III. 
''it is declared to be high treaeon to levy war against the King in his 
" realm, or to be adherent to his enemice, aiding them in his realm, osl. 
"elsewhere; therefore if a subject bom of the realm being Hbeyond’ the 
" aeas doth practice with a prince or governor of another country to invade 
" this realm with great power, and do declare where, how, and by what 
"means the invasion may best be made, it is high treason; for an 
" invasion with great power cannot be, but of likelihood it will tend to 
" the destruction or great peril of the King and hurt to the realm ; and, 

" moreover, the said offender hath manifested himself to be adhefent to 
" the King's enemy and to aid him with tis counsel, though not in the 
" realm, yet elsewhere, and this offence shall be tried in the King's Bench, 

" or elsewhere, before such Commissioners, and in eiuoh county, as the 
" King by Commiseion shall appoint according to the statute of 35 Henry 
" VIII." 

Mr. Sullivan — There is no doubt about that being the law at that date. 

Mr. Justice Darling — Is not that eiactly this case ? A persj?iS being 
subject to the King, adheres outside the lealm to a foreign prince. Pulton 
says that can be tried in the King’s Bench, or elsewhere, as the King may 
direct. * 

Mr. Suluvan — ^According to statute. ** 

Mr .•^Justice Darling — We are after the statute; we are subsequent to 
I the statute. 

Mr. Suljjvan — ^The question is, what statute? ^ 

The Attornbt-Genbral — He says Edward HI. 

Mr. Jus-hcB Darling — I will read it again. He is dealing with the 
statute. He begins at section 3 — " The aforesaid statute of 25 Edward III. 

" doth confirm it to be high treason for any person to oompass or imagine 
" the death of our Sovereign Lord the King,?’ and so on. " And becauae 
" by the said statute of 25 Edward III. it is declared to b6%igh treason 
'' to levy war again qj; the King in his realm, or lb be adherent to his 
"enemies, aiding them in his realm, or elsewhere; therefore, if a subject 
bom of the realm being beyond the seas doth practice with a prince or 
"governor of another country to invade this realm witbsgheat power." 
Then it pjpceeds as I have read. Then he puts what upon the facts, 
eiaofiy the case we are arguing to-day. 

Mr. Sullivan — I taka it he cannot cite any case. ^ 

Mr. Justice Atkin — That seems to be based upon Storey* s case of 
compassing. 

Mr. Suluvan— T es. 

Mr. Justice Atkin — I thought it proSably was, because I noticed the . 
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word \b&vi ** praotiamg/’ whidi is the word used in Storef/s case. Be ^ 
does ge on to say it is adhering. 

Mr. SoLuvAN — He goes on to say so. I do not know whether he 
quote; an/ case, or gives any text, more than we have been able to find 
up to the present. 

Mr. Justice A. T. Lawrbstob — As 1 understand you, the offence of 
ft oompassing does not exist out of the realm; no punishment, no crime, 
flr, Sullivan — It might have been so up to 26 Henry VIIL 
Mr. Justice A, T. Lawrence — ^That does not create treason ; it only 
says that treason may be tried in a particular way. 

Mr. Sullivan — ^That is 36 Henry VIII. 26 Henry VIIL, I point out, 
^"^oes create treason, and makes acts outside the realm treason that ar^ 
treason within the realm, which is extending Edward III. to the world. 

26 Henry VIIL is the most important of all. 36 Henry VIIL was passed 
in order to clear up doubts arising upon the draughtsmanship and the 
provision of tHe special tribunal that was provided by 26 Henry VIIL to 
try these new treasons outside of the realm. I do submit that when you 
come to treason outside of the r^m you find treason outside of the realm 
begins in the Reports later than 26 Henry VIIL, That if any of the 

‘‘ King's subjects, denizens, other do commit or practice out of the 
limits of this realm, in any outward parties, any sucli offences, whidii 
by this Act are made, or heretofore have been made, treason, that then 
^‘sucih treasons, whatsoever they be, or wherescsver they shall happ^ to 
** be done or committed, shall be inquired,” and then it provides trial; 
but the Act of 26 Henry VIIL did create treasons outside the realm, and 
accordingly, in 1609 and after that, you find in the Reports cases cropping 
up of allegations of treason out^de the realm, and as late as 1709, one 
hundred years later thau the opinions stated, you find Pstrliament treating by 
the revision^ of the judges the statutes and parts of statutes relating to 
treason — and there is 26 Henry VIIL as being then in force, 

Mij. Justice A. T. Lawrence — ^That, you say, has been repealed? 

Mr. SuLuvAN — ^Yes, but it refold to the period of the cases cited, and 
it waw current as governing the realm and governing everybody with^ or" 
witl^out the realm during all the period of die cases cited since that date. 
They repeal it after the Treason Felony Act had been parsed- I do submit 
that 26 Henry VIIL is the most important statute upon this, because I 
think you find it is after 26 Henry VIIL that you see Storeys case and the 
other cases of foreign treason. 

m Mr. JifgTiGE At^n — A fter 26 Henry VIIL, according to you, was 
adhering to the King's enemies beyond the realm treason or not? 

Mr. Sullivan — It was arguable, at all events, that it was, although I 
submit that owing to the. limitation of the statute of Edward III. itself it 
would be corflmdioting the statute to extend it beyond it, but compassing 
was certainly bey.»nd. I submit that the statute was extei^ding com- 
passing. Then you had meanwhile, as your lordships know, in the history 
of the reign of Henry VIIL a whole lot of fancy treasons ; in fact, one had 
to keep ones eyes on the Statute Book, because one’s opinions, lawful 
to-da^, might forfeit one’s life to-morrow. I think 26 Henry VIIL is 
the most important of all the statutes. It certainly extended the law of 
tretuKm outsMe the leahn to quite a lot of new treasons within and without 
the lealm for thq first time^ and it provided the trial. 
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Mr, JtrsTic® Atkih — I do not know why you «ay it was the ix^rtmt 
Act, because the Act of 5 & 6 Edward VI., chapter 2, eeotion 6, repeats 
exactly the same language ; it has not been repealed, and ia no^ in force. 

Mr. SuLUVAN — That is true. • 

Mr. Justice Atkin — It is set out in Archbold, at page 1033. 

Mr, SuLUVAN — The significant tiling is, I think, the compassing cases 
after 26 Henry VIII. I have gone tlirough all those reported in the State* 
Trials, and two other reports, and collected them, and I am not aware of 
anything before 26 Henry VIII., in which you find cropping up the auc- 
tion otiteide the realm. It is significant, I think, that in the State Trials, 
at all events, I may be corrected about it, but I think the foreign treasons- 
ias reported in the Reports ooimnenoo subsequent to 26 Henry ^III., at all 
jevents, I say so until 1903. There is a reported case of adhering, and 
I no matter, my lord, was brought forward in argument for judicial decision 
/involving the question, and therefore I submit • 

Mr. Justice A. T. Lawrence — That is only because it did not arise. 
There is no ground for supposing a case arose and was passed over. 

Mr. Sullivan — There is only one calo. The King v. Cundell in the 
Newgate Calendar. 

Mr. Justice^. T. Lawrence — ^That was cited in the Court below. 

Mr. Sullivan — ^Yes. That is the only case in which apparently the 
question might have arisen. ^t does not appear that any question did 
arise, Cundell had been in Ilis Majesty’s service, and he had, in fact, 
been guilty of treason under the second Act of Anno— not the second Alutiny 
Act, but the second Military Act passed in the reign of A^e»^ Th'^re 
does not appear to have been any doubt^ raised until The King Ijynch. 
No precedent can found of judicial opinion being called in to consider the 
matter, as afiectiiig the lives or liberties of any of Ilfs Majesty’s subject. 
However the matter may have been canvassed in the alx^tratt, as far as 
1 knoWj^ntil the case of The King v. Lynch judicial authority had never 
been exercised in manner of argument uf)on this clause of the statftte with 
which I am afraid I am wearying your lordships a good deal long^ than 
I desire to do. 

Now’^, my lord^ with reference to the observation in Hawkins, to which 
I Imve called your lordships’ attention, will your lordships look at 2 Dyer, 
page 1312?. It is not a judicial decision. ^ 

Mr. Justice Atkin — I thought it was under the procedure under which, 
before the creation of the Court for the consideration of Crq^n oase^ro- 
served, criminal cases were discussed by the serjeantiwof Serjeants’ Inn. It 
j is a very old practice.* 

Mr. Sullivan — It is a very old practice, and it had the authority of 
judgment. , 

Mr. Justice Atkin — It was the only way of dealing with it. Sir 
James Dy8!r states that it was argued by counsel before them ; sometimes 
they were. 

Mr. SuLurvAN — The liistory is in Mr. Holdsworth’s work, and it is very 
interesting. It does not appear from the report in Dyer to have arisen at 
a net point, but all moh points that arose in the Conrt it was undoAtedly 
» ,the habit to have d^ated at Serjeants^ I»n in the manner set out in Ihis 
particular case, and in all probability, as your lordship says, it may Bfe w 
judicial decision of a case discussed in that way. • \ 

257 



Sir Ro^r Casement. 

Hr. 

MrAlirsTtOB Atkin — Sir James I^er was King’s serjeant at tliat time, ' 
waahenot? 

Mr. StnsLiVAN — ^He was Chief Justice of the Common Pleas after- 
wards; $ do not know if he was King’s serjeant ; that would add authority 
to it. 

f Mr. JtJSTicn Dablikq — I f he was a serjeant at all, that would be a 
good dehl. 

Mr. SuLUVAN — Of that I know nothing, but I have great respect for the 
King’s Serjeants. The King’s serjeant, as we know, until, the nine- 
teenth century, led the Attorney-General until the unfortunAte contre- 
*’t^ps arose ^ in which he accepted a minor position to the Attorney- 
General, and allowed himself tcv be led in Court. The report is in Trinity 
Term, 2 & 3 Philip and Mary, and it is certainly a practical contradiction 
of the suggestion of Coke, Hawkins, and Hale, because there was no doubt 
a question about what the opinion of the judges then moved was. It was 
moved for a doubt among the judges and King’s serjeants, whether if 
" treason be committed in France, or anywhere out of the realm, it be 
** inquirable and triable by law at this day, by the statute of 36 Henry 
“VIII., chapter 2, because in* the statute of 1 & 2 Philip and Mary, 
“chapter 10, it is enacted, that all trials hereafter to be hrid, awarded, 
“or made for any treason, shall be had and used only according to the 
“due order and course of the common law\* of thjs realm, and not other- 
“ wise.” That emphasises what I pointed out this morning, and that 
uhdpr 26 Henry VIII. and 35 Henry VIII., although you had proceedings, 
you ‘ ha(P trot, till the Court of the King’s Bench came in, common law — 
“ And it seems that notwithstandang this, the statute 35 Henry VIll., 
“ chapter 2, le in force, because no offence of treasons committed out of 
“ the realm was triable here by the course of tJie common law, therefore 
“ this statute"' enlaiges the power and authority of the trials of the realm 
“ in this point.” 

Mr. JUSTICE ScRUTTON-^Is the word “ county ” or “ country ”? 

Mr Sullivan — “ County ” ia printed. 

Mr, Justice Scputton — ^What ia a foreign county? 

Mr. Sullivan — I think it is right, my lord : this said just about 
the time of the statute, though I did not quote tiie statute with regard to 
foreign joleas. 

Mr. Justice Atkin — I think it was called a foreign county if laid iu 
the ynrong co^^nty. 

Mr. SuLZJVAN — ^Th© foregn plea when it arose was in a county foreign 
to that in which it was presented ; the word “ ommty ” is probably right ; 

“ but for trea^^n committed in a foreign county and triable in the King’s 
“ Bench or in^tny county of the pleasure of the King, by statute 33 Henry 
“ VIII., chapter 23^ it seems otherwise.” That is 33 Henry VIII., ohapto 
23. Strange to say* that statute is not printed in the 1709 oolleooion, but I 
have a note of it. 

Mr. JusiiOE ScBuiTON — On the face of it it nad nothing to do with 
treason. 

MJ*. Sullivan — It had something to do with {reason, and if your 
Iprdfi^ipfl will give me a moment<»I will tell you eicaotly what it was. It 
'^^aa urged that great incoryrenience had arisen from having to remand 
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0 usp 9 ct^d of treason would be tried at the Commission of oj^r and termho^ 
within the shire, and it was said that the Commisflioners sbbuld have 
power and authority to inquire, hear, and determine such treasons, aM 
so on, within the shire and premises limited by their Commission or without 
wherever such offence was committed. I have a note of it, if yom? lord- 
ship will allow me to refer to it. I have it in my list of statutes creating 
offences, but somehow I must have slipped over it. It did deal with 
treasons. 

Mr. JirsTiCB ScRTmoN — Do you say “ or without " refer to 26 Heikryt 

Mr. SuLUVAN — ^Yes. ^ 

Mr, Justice ScRurroN — ^And nothing else? 

Mr. Sullivan — As a matter of fact, the enactment is repugnant to 
the reoital, because the offence they purport to deal with is by persons who 
were sometimes examined before the council, and sometimee information 
was taken, and then they had to be remanded for trial to the county in 
which it was alleged the offence took 'place. The result was they might 
have waited trial under a Commission <§l oyer and terminer for an inter- 
minable lengtjii of time, and the statute purports to remedy that by enabling 
them to be tried in a venue directed by the King^s Commissioner instead 
of going to a true vejnue. • Primarily for treason committed within the 
realm the consequence was they had to be remitted for trial to the plaoe 
where the treason was committed. * 

Mr. Justice Brat — After this case in Dyer all the lop.i^ed ^Judges 
assumed that felony could be orea>ed without and tried within this 
country, othei-wise they were considering a point that never could arise 
at all. • 

Mr. Sullivan — After the opinion given, yes, certainly. 

Mr. Justice Brat — At tlie time the opinion was given they must have 
assumed that for a treason committed in France the persdb could be 
prosecuted in this country ; otherwise it was arguing a case that never 
could arise at all. ^ 

Mr. Sullivn — T hat is, of course, accurate ; they were doubtiag it. 

Mr. Justice Brat — Supposing what you are saying is right, that they 
had not in contemplation these treasons referred to in 36 Edward III. ; is 
that your argument ? 

Mr, Sullivan — I cite the case as the considered opinij)n, that prior to 
the Act of 35 Henry VIII., the act would, if do^re within the realm, have 
been treason in tHIit sense. 

Mr. Justice Brat — Suppose we were in your favour upon that, I think 
it is an authority quite against you, upon the point T^ether what is a 
treason is what can be charged. It is clearly against^you on that point. 
Here iii-e all these learned judges giving their opiifion and considering a 
point tha^: never could arise at all. 

Mr. Sullivan — I *am afraid I have misconveyed myseli. 

Mr. Justice Darling — We will resume this case to-morrow morning. 

Adjourned till to-morrew corning at 10.15 a.m. 


|Ir,^lthraii 

accused for trial in the county where the treason was cornmned as the 
then stood, and persons {examined before the council or ^ehementlT 
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Second Day—Tuesday, 18th July, 1916. 

' Mr. Sui-uvAN — ^My lords, on two occasions yesterday, 1 find, on 
ipefi^ripg to my report, I was to some extent at cross purposes with the 
, Court. I lind, my lords, at a time when I was discussing acts committed 
within the realm that the members of the Cburt were putting to me 
questions which were directed to the administration of law within the King's 
dominions gt^nerally, and I do not think that 1 made myself as clear as 
I would wish as, Jo the attitude of my argument towards the administration 
of the law without the realm but stiU within the King's dominions. There 
was, of csourse, a great distinction between the realm and the dominions. 
Within the realm you had the common law established within the ancient 
realm of England, ‘^and the realm was added to by statute from time to 
time; it had absorbed portions of Scotland before eventually it came in 
altogether; Ireland was added by statute, Wales was added by statute, 
and France nominally remained the King’s dominions. For some time 
after^ all jurisdiction in France diiappeared, but France was the King's 
realm. Now, my argument does not deny tliat within* the Kin^s 
dominions the King’s law ran, and it does not deny in the smallest degree 
that Parliament might legislate for the King's dominions, and that the 
legislation of Parliament would bo administered in the King's dominions, 
although they might l)e outside the King’s realm of England, which was 
a very much 'jSaore circumscribed geographical locality. In the dominions, 
such as in Gascony, in Ireland, in Wales, in Scotland, there was no common 
law ; the King’s law was administered in the dominions by Commissioners 
administering the law ai hoc as their Commission re(iuired, hut my argu- 
ment with regard to \ho statute of Edward III., with the limitation of 
'' within the realm,” and two of its matters, did not draw as clear a 
distinction as I would like between what was within the realm and what 
would be ^without the realm and still be an offence under the statute, 
being committed within the Kings dominions and triable by the King’s 
law as ^dminister^xi in his dominions outside the realm. Tliero is no 
doubt that with regard to a number of the matters mentioried in the statute 
of Edward^ III., cornpas?ing, for instance — the other matters I need not 
mention in the next two paragraphs — ^they were all matters which could 
be oomgiitted aat crimes in anv part of the King's dominions, and were 
themselves vicious and treasonably per se ; but with regard to two of the 
^ matters that lire mentioned in the statute of Edward III., I submit they 
only acquired they* treasonable character if they were committed within a 
particular part offtjje King’s dominions, namely, within the King’s realm, 
and their vmiousness ^nd criminality depended upon the personality who 
C^^jmmitted them dwelling within the Kidg'e realm, within the King'e^peaoe, 
and under his protection. For that reason those twp matters, which were 
eo circumscribed’ on the construction of the statute for which we contend, 
being done only in a particular place, where incapable of extension 
by the dC-nstniction of the statute of 26 Henry V^II. or of 6 & 6 
Edward ; but the other matters were^uleArly crimes wherever they were com- 
the King's dominjons, and were capable of being tried by the 
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latv as administered in the King’s dominione, the lav applic^l^ therein 
Reference was also made to Commissions issriing within the realm^of £n^ail!)Kl 
to crimes. As we all know, the issue of those Qommissions w^ the 
subject of controversy and protest from Parliament for very many years; 
they did not issue under the common law. That is the ground of the 
Parliamentary protest, that the Commiesions issued proceeded accordii^ to 
civil law, and not according to common law, and that was the Very 
ground of the protest of Parliament against the issue of Commissions. 
Finally, the principal Commissions being issued were Commissions to the 
marshals, which were eventually abolished by the Petition of Right, and 
the question was as to tho right to issue these Commissions in tities of 
trying people according to martial law. ^ 

There is another matter I made a mistake in in replying to one 
of your lordships. I did not notice with regard to 5 & 6 Edward VI., 
chapter 11, that one of your lordships asked tme the , result of 
the passing of the Act of 1 Mary. I find in the little 

volume of the statutes I have been quoting from all the time, the 
volume subscribed by the judges, tlfet the memorandum on that statute 
of 5 &; G Edward VI is as follows : — Memorandum. — All tlie particular 
treasons made treason by this Act and which were not 1 reason hy the 
'' statute of 25 Edward 111. are expired or repealed by the statute of 
‘‘ 1 Mary, chapter 1." I^nay also state comment was made on the veri- 
fication of the auUiorities referred to in Coke by iny colleagues, who have 
done all that I asked of them, and done it most loyally and well ; every 
single reference has been verified, and wo have here ir«mflrandum 
slio-vving all these reference to w^hiclj attention w'as called yesterday. De 
Briitaine^s casj^ was a case particularly mentioned. That was a case of 
what Maitland calls the amjdiibious baron, foii it was a question wuth 
regard to the title to land in England tljat wa<^ alleged to have been for- 
feited (your lordship secs by the date it was anttTior to the statute) by the 
fact that the owner, like a great number of the barons, hacb also French 
land, and in rcsj»oct of liis Fieuoh land he seems to have been doing suit 
and service to the King of France : exactly the position contAnplated by 
Bract on# whore, in respect of liis French lands, he had to fumisi suit and 
service to the*King of France at times when he w^as at war with the King 
of England, and when he had to furnish suit and service to the King of 
England in respect of his English Isuid. 'llie tjfliestion arose Whether the 
deceased man had been assisting the King of France or rendering fiorvioe 
in respect of lands at Rouen. As far as I can^ather ffom the fecord, it 
is anterior to th© statute, and it illustrates exactly the state of affairs 
tliat I suggest iB the reason of the special limitation in adherence within 
the realm of England, l)ecauRe tlie legislators were, to i# very large extent, 
men who owned French land, and in respect of their^ French land had to 
do suit and service in France, an^ they did not Want to be put to their 
©lection which of their estates they would give up, because they had a 
tendency to hold on both of the lands if they could. ^ 

Mr. JusTiCB ScRUTTON — I Still have some curiosity ; what happeiift^ 
to it? ^ 

Mr. SuniiiviN — The man wao, d^ad at the time of the investigation. 
H© question was whether there was dower still claimable 
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laad? ; it ii a petition in Paiiiament. 1 am wrong f "the dower oase wae 
’(he next om, in the n(M, The facta are as I have stated. 

Mr. JtTarK^ Daruko — ^T hia ia the first case that Coke dtes aa his 
authority. 

Mr. JusnoB Atkin — It is a oase of land forfeited for adhering to the 
Soots. 

Mr. SuUitVAN — ^The French, my lord. I make it out to be in respect 
of land in Rouen. The question arose in the oase of John de Brittaine^ 
that the manors mentioned ought to be declared his inheritonbe, and 
it is answered that the manors did rightly belong at somq, time to 
someft. person whose name I do not give, who held the manor, and that 
then he, the said viscount, whoever he was, adhered to the part of the 
King of France contrary to his all^iance to Henry. He was the Viscount 
of Rouen, apparently, as far as I can make out from the translation. 

Mr. JusncB D^hung — B ut the viscount then was not a mere honorary 
title as it is to-day ; it meant that he had a military duty to discharge 
in Rouen. 

‘ Mr. Sullivan — He had, my lor'd, of coui-se, at that date. He was 
the Viscount of Rouen, and adhered to the part of the King of France 
contrary to his allegiance to Henry III., on which account, his property 
was forfeited to the King; that is to say, there was a claim that all his 
land on both sides of the Channel had been fopfeited to the King, as far as 
I can make out from the record. Then tlio allegation that the claimant’s 
father had taken possession of the land was not to oust the King’s claim. 
Aa a niatter ^ fact the King was not a party to the proceedings, and the 
question was rather challenging his t^^tle on the part of some person who 
claimed from a prior assignment, before the forfeiture alleged. 

Mr. JusTiCTB ScRUTTOfx^ — I follow that he was dead ; but what happened 
to the estate? " 

The Attornet-Genbrai. — ^T he lands were forfeited. ' 

Mr. JuisTiCB SoRUTTON— Because of his adhering to the King of France 
out of the realm? 

The Attornet-Ginbral — Yea. 

Mr. o J ustice Atkin — ^The land had been forfeited, and this wa« a 
petition by a descendant to say they inherited. 

Mr. SuLMVAN — ^This^was a petition of a descendant of a man who had 
entered, and who apparently had been ousted ; he claimed owing to the 
entry. ^ , 

Mrl JusTicH Atkin — K e did not claim it under the forfeiture. 

Mr. SULMVAN — No. 

Mr. Justice Atkin — fie claimed against the forfeiture. 

Mr. SuLLivA^^ — He claimed against the forfeiture in respect of an 
entry of a predece^r who had been ousted. 

Mr. Justice A. T.^ Lawrence — ^H ow- was it held? 

Mr. Sullivan — It was held that the lands had been forfeited. 

Mr. JusTicEtA. T. Lawrence — It was held against his claim? 

Mr. Sullivan — ^Yes, my lord. The date is most important. 

The AffTORNBT-GBNBRAL — It is 1292. 

Mr. Sullivan — The fat© of the nisoount illustrates exactly the state 

would be most terrifying to a very large number of His 
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Majesty's legialatoiB^ namely, tha-t in respect of an act done At Bouen 
hia lands at Kouen, and in England too, had ail been forfeited t/the King 
of England. ' 

Mr. JnsTiCB Daklentg — At that time who was the King di England t 

Mr. SuLUVAN — Henry III. at the time of the forfeiture. 

The ATTORNiST-GBNBBAji — Edward I. at the time of the hearing. 

Mr. SuLUVAN — It is later when the allegation was made; at^ the* time 
of Henry III. the forfeiture had taken place. The matter arises, I think, 
a generation afterwards, because it is a petition to Parliament to bo 
reinstated in that from whioh hie predecessor had been ousted. Then, 
my lords, the next authority I propose to deal with is The King v. Plj0t. 

Mr. Justice Atkin — The next case is 33 Edward I. ; that is, adhering 
to the Scots. 

Mr. Sullivan — ^W e have ali these cases. 

The Attornbt-Gbniral — T hat is Eohert de Eqjst, ^ 

Mr. Sullivan — In that case it was a case of bail, and it does not 
appear to me that the statute 33 Edward I. is in point. 

Mr. Justice Atkin — Surely the Eo^s case is a case of a claim to land, 
and the lands had been forfeited, becau^ it says he died in the allegiance 
of the Scots, ^and ha'd a right to have adliered to them. I had a look 
at the Roll last night. 

Mr, SuLUVAN — I think we are dealing with a later case, 33 Edward I. 

Mr. Justice Atkin — Tlie case of Eo^)ert de Eo^a. 

Mr. Sullivan — Memorandum. — That the King caused to be liberated* 
‘^the body of Ralph m * ^ 

Mr, Justice Atkin — That is ii(>t the right reference. There are 
several things that might come under 6 j there are several references under 
33 Edward I. It is almost tlie last entry undeit the date. 

Mr. Sullivan — Then, my lord, again I am at fa*ilt. • 

Mr. Justice Atkin — Last night I had an opportunity of seeing the 
Parliament Roll, and I looked it up. It is exactly the same ease as that 
where the lands had been forfeited ; the predecessor of the claimant had hie 
land forfeited because he had adhered to the part of the Scotft, I think 
it is said.* ^ « 

The Attoknet-Gbneral — It wae found by the King in Council that 
Robert de Roes, for a long time before the last war in Scotland, against 
his duty had removed himself from the King anfl adhered to fhe part of 
the Soote who were at that time enemies and rebels against the King, 
and never again in his lifetime did he return ir^o the pft,ce of hfe King, 
but^mained with his enemy. The Council refused the prayer of the 
pdiitioner, which asked to be restored to the lands of Robert under s- 
proclamation which had been made saving the rights (ff such persons in 
Scotland who came into the Kings peace after the waP.^ 

• M’T. Justice Atkin — That looker like a case of adliering in Scotland. 

Mr. Sullivan — Adhering to the rebel Scots ; it was in Scotland in the 
King’s dominions. * 

Mr. Justice Atkin — But it was out of the realm. m 

Mr. SuLUVAN — It was out of the realm, certainly, of Erygrland. I 
was pointing out* that France, Irelan^, Wales, and Scotland appeared at 
that period to have been all in the same dominion ; they were in 
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domimo^, but not within the King's realm ,af England. As I jay, you 
could le^slat© for them, and the King's law was law within them, out they 
were not part of the realm. 

Mr^ Jn^TicB ScBOTTON — ^Perhaps there is a little more to be said for 
I^rd Coke than you thought ; you will not be quite so severe on him wheq 
you next oome to address us about him, will you? 

^ ^ Ml*. SuLUVAN — ;! do not think that this case in any way bears out 

the proposition that the statute of Edward III. could be applied outside 
the realm by any case that was triable at common law. What I am 
pointing out to your lordships is that, whereas the law woxild run in the 
Kjgg's dominions, it would not be administrable by common law, it would 
be ^administered as the law^ was administered in the King's dominions ; 
that was by Commission which would sit under civil law. This was all 
prior to the statute, which I submit was passed in order to relieve both the 
southern Scotsman, whose estates came into England, and the southern 
barons, whose estates Vere in England and France. With regard to these 
petitions in Parliament, they were not cases at common law in any respect, 
and the case in 8 Edward 111,,* the Year Book, case 20, is a case of 
adhering to the Scots ; but unless again he adhered to the Scots by march- 
ing into Northumberland, with £is other acts, he was not only within the 
King's dominions at all times, but also was actually wifnin the King's 
realm. Tliere is a matter about the custou^ of Normandy, case 73, of -^e 
treason to the Duke; I have not looked through that, but I do not think 
it adds anything to the foundation of my argument. The cases prior to 
the «tatjite again, you see, are all within the King’s dominion ; they are 
all triable ^by the King in some manner of form, but within the realm ; 
they could not have been tried at •common law. ^ 

Mr. Justice A. Lawjiencb — ^WhatTaw were they tried by? 

Mr. SuLi^VAJsr — By Commission, which proceeded according to civil 
law. • 

Mr. ^Tustice A. T. Lawtrence — What is the authority for saying that? 

Mr. SuLUVAN — The petition to Parliament and the protests of Parlia- 
with record to the special Commission. They could not have a common 
law ; they could not have the common law of the realm. They had their 
law. WTien w^e are 8i>eaking of the common lav we arS speaking of the 
common law of the realm at this period of the development. 

Not, my lords, *1 will go to the casc^ of The King v. Platt ^ in 
1 Leach's Crown Cases at Page 157. Tliere was an application for 
haheof corpus as your J[ordshi}.)S are aware, because Platt was committed 
for high treason committed at* Savannah, Georgia. « The warrant was 
simply high treason. There was an application for the discharge of -the 
prisoner under tthe Habeas Corpus Act made to the Court at the Old 
Bailey, and ait cbjection was taken by the Attorney-General that the 
Court had no power ito try the prisoner, as he could only he,5bri%l by ^ the 
King's Bench under 35 Henry VIII., 'because he said the treason was com- 
mitted out of the realm. It was, of course, « committed within the 
King'® dominions ; it ’was committed at Georgia. It was committed out 
““of the realm, and the point taken is that the Court cannot entertain the 
application for habeas corpus, because the Court has nd seisin of the case, 
^e^^9.son being eommitted in GeJbrgia, and this point is upheld; but the 
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judgment with referenne to thi^ matter w© are dealing with, or r^er the 
dictum, is as follows : — “ Norlh America is part of on© of the foiu^Biviaions 
of the world, and that it is without the four seas of Great Britain/’ 
The four seas become important. Then, It was the anlienttopimon 
that the species of treason which consists, by 25 Edward III., chapter 2, 
in adhering to the King^s enemies, might be tried, before the statute 
35 Henry VIII., chapter 2, within the kingdom, by the rule% of •th« 
common law ” 

Mr. JusTiOB Atkin — There is a passage you have left out, and I want 
to see what is the bearing of it — This warrant, therefore, contains suffi* 

“ cient certainty to show that the high treason which it charges the prisqfl^er 
** with having committed was, in fact, committed out ofjthe realm of 
England.’' Then it goes on as you were reading it. 

Mr. Sullivan — ^Yes, my lord — “ It was the ancient opinion that the 
'^species of treaBon which consists, by 25 EdwarjJ 111®, chapter 2, in 
” adhering to the King's enemies, might be tried, before the statute 36 
“ Henry VIII., chapter 2, within the kingdom, by the rules of the common 
law, though the aid and comfort was’afforded without the rSalm ; but 
* ' that every other species of treason coig^imitted out of the realm must 
be tried in place where it was committed, or under the provisions of 
that Act of rarliament. Perhaps, therefore, in every other species of 
‘‘treason except that first meiitioned it would be necessary, both in the 
“ special Commission ancl in the indictment, to pursue the language of the 
“ Act, and to aver that it was committed without the realm; but, without 
‘ ‘ giving an opinion upon this point, it is not necessary to us© .#ucfe an 
“ averment in the warrant of commitment." The dictum thal I have to 
deal with is what i have read. I think when that is considered, that, so 
far from being a dictum in the smallest degree conflicting with my pro- 
position, is really an affirmance of it. It was an anci^t opinion that this 
one particular act might be tried within, though the aid and comfort was 
afforded without. That is the proposition that 1 am labouring on the 
construction of the statute. 

Mr. Justice Darlincj — Do not you see it does not say it Vas the 
ancient opkiion Jhat the species of high treason %vhich oonsists^by 25 
Edward III. in adhering to the King's enemies within the realm; it saye 
“ adhering to the King's enemies." It does not say within the realm. 

Mr. SuLMVAN — No, it does not. • 

Mr. Justice Darling — It says, “ Might be tried l>efore the statute 
“36 Henry VIII., chapter 2, within the kingdo^i, by tlft rules 9t the 
“ contuaaon law, though the aid and conffort was afforded without the 
“realm." How would you adhere to the King's enemies within the 
rSflni by doing nothing but giving .aid and comfort withoiA the realm ? 

Mr, Sullivan*— Y ou would be adhering within the r#iAn by* reason of 
the Uid i^d ©omfort you were affording them outside,^ 

Mr, JusTiCB Darling — Although you say you were outside the realm? 

Mr. Sullivan — No,* although you were within the real^n. 

Mr. Justice Darijng — But this argument does not put that, which i6«M 
the essence of your^case. # 

Mr. SuLDTvAN — Dealing with the^ca^, if your lordships will bear with 
me for a moment I think I will be able to point out that my oofffciifer:! 

^ 2C5 



(van 


Sir Roger CascAient. 

18 tlie ti^ meaning of tlie oaae. The emphasis lies in the fact that the 
aid azK^omfort might be given outedde. 

Mr. JusTiCB Darltncj — ^T hat is common to every case v^here yon say 
that the tr^^n was committed outside the realm ; aid and comfort is 
assumed to be given outside. If it were given within you could prosecute 
him for many kinds of treason ; you could prosecute him for levying war, 
'‘and th*^re are a number of cases which say that that would be suflBcient. 

Mr, Sullivan — In all the reported cases the adherence, in fact, the aid 
and oomfort, has been given or said to be given to an enemy outside the 
realm by a person who never was outside the realm, but who was within. 

Mr. JuBTiCB Darldig — D oes it not occur to you that it wo^lld be very 
rare that the* person who had comforted the King^s enemies outside the realm 
would be so foolish as to come back unless he came with the intention 
of levying war, and then if he did they very likely caught him and 
prosecuted him *1ot k vying war ? 

Mr. Sullivan — ^Within the realm. 

Mr. ,JusTiCB Darling — N othin every case. 

Mr. Sullivan — But it is within the realm. What I am pointing 
out is, in fact, you have caeca of aid and comfort supplied outside the 
realm, and the person who is prosecuted and convicted is '.a person who at 
all times was within the realm. 

The Attornbt-Gbnbral — Not always! 

Mr. Sullivan — Except compassing. 

, TJie Attornbt-Gbnbraij — ^T here is Wharton's case. 

Mr. Sullivan — ^T hat we will come to. 

Mr. < Justice Darling — A nd thfnch*s case. 

Mr. Sullivan — 7 have prefaced all my observations by saying up to 
the year 190<3. J am not ignoring Lynch's case. I intend to deal with 
that. Up to 1903, witli the exception of CundelVs case, in '.^hich we 
have the indictment — I am speaking of the reported c^ses — ^and Wharton's 
case, which is explicable on the other grounds, you have a number of cases 
in which the person did not do any act of adherence in the shape of giving 
tile ^emy aid and comfort within the realm ; his aid and comfort to the 
enemy was to be aid and oomfort to the enemy who was to be outside 
the realm. The importance of the tracing of that is this. It treats 
oompa^ng as being ^untri able ; it treats adhering as being the only form 
that was triable in respect of matters, aid and comfort being given outside 
the ^ realm, ^*^That ia signiheant, and what could be the reason of that 
ancient opinion? What would be the significance of an ancient opinion 
that adhering might, but compassing and other acts might not, be 'triable 
within the r^m? 

Mr. JubtI^ Atkin — ^In that case it is a little complicated to find out 
the issue, but is dot the fact this, that there was a man ^oiStmittfed for 
^ treason committed abroad out of the realm ; he was brought here, and 
had been cocunitted here. It was then sought \o get him released under 
the Habeas Corpus Act, because he could not be tried before the first Court 
of Gaol Delivery in London. The answer to that was, ‘‘ No, the Habeas 
^ ^ippiy» because he could not tie tried by the Court 

ntsferT^aol Delivery, but only in the Court of King's Bench by a special 
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the Act of Henry VIII.*’ liat is what the Coui^ held. 

I do not think they intended to decide it. 

Mr. SuLMVAN — ^It ia only a dictum. 

Mr. Justice Atkin — But they refer to the ancient opinion that, in the 
case of adhering to the King’s enemies part of the adhering to the King’s 
enemies was committed within the local jurisdiction, so that you could have 
a local venue. All other treason out of the realm would be tried in the • 
King’s Bench or under the provisions of the Act. 

Mr. Sullivan — That is my contention of the meaning of that passage, 
and that again proves how it is justified by my previous argument on venue, 
f Mr. Justice Atkin — Again it ia only on the question where it cou^ 
be tried. I think it supports you on your point, as far as I aii> conoemed, 
that you could not try a treason out of the realm at common law because 
of the difficulty as to local venue. 

Mr. SuLUVAN — That is what I use it for. ^ 

Mr. Justice Atkin — It leaves open the question that there wae an 
offence, if only you could find ^ way of trying it. 

Mr. Sullivan — ^Yes. I venture to s^y there was no othei^ offence 

known to the law that could be investigated.^ 

Mr. Justice Pabling — This ia a judgment of the Court, and it says 
the ancient opinion was that the case of adhering by giving aid and 
comfort outside the realm was ar» exception to the other rule. 

Mr, SuLRVAN — Yes, and I was about to point out, but my lord antici- 
pated me, the reason of that exception. It got over the ancient rigidity 
of the primary law of venue. The law developed that where onlv part^of 
the transaction had taken place in a venue, that gave you sufficien? seisin — 

I quoted Viner on that — ^to investigate tne whole transaction. My oon- 
struotion of the statute of Edward III. is entirely consistent with this, . pro- 
vided the adherent was witliin the realm, although 'hie adherence was both 
within aMd without the realm, he within being adherent, his ac& without 
being acts of aid and comfort. In that case they had got over tliw diffi- 
culty of venue by having what you might call a partial venue within the 
i>ealm, and th5t gave jurisdiction. ^ 

Mr. JusTccB Darling — B ut the Court here in stating what wa» the 
ancient opinion do not make use of your first premises ; they do say that it 
was only the man who, being within lie realm, had been adhering to the 
King's enemies without the realm, * ^ 

Mr. SuLMVAN — They do not say that in plain terms, but I think the 
emphasis of tlie aid and comfort being rendered wvithout rifther im^ies 
that ; that, at all eveflts, ia my submission* and that, of course, would 
t>e intelh gible as showing that the one particular species of treason, if 
youreaa it in the way I ask you to, would be an exception fo the general 
rule that none of these acts was triable at common la'^^f committed 
outeidd the'^^eatm ; because if the man •wjis within the f ealm you had the 
partial venue which the Court seized upon as giving a jurisdiction to investi- 
gate the whole transaction* thoiigh portion was outside the realm. It was 
in that way that commercial law developed, and the allegation tlmt some- 
thing was to be done^ within the jurisdiction enabled Courts to trygtrans- 
aotions partly to 'be done within the jurhdii^tion of the Court andrpar^ on 
the other side of the world. 
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is the tobe meaning of the case. The emphaaia lies in the fact thit the 
aid amftoomfort might be given outside. 

Mr. JirsTiOH Darling — That is common to every case where you say 
that the tr^^n was committed outside the realm ; aid and comfort ie 
assumed to be given outside. If it were given within you could prosecute 
him for many kinds of treason ; you could prosecute him for levying war, 
•and there are a number of cases which say that that would be sufl&oient. 

Mr. StJLiirvAN — In all the reported oases the adherence, in fact, the aid 
and comfort, has been given or said to be given to an enemy outside the 
realm by a person who never was outside the realm, but who was within, 

Mr. Justice Darling — Does it not occur to you that it would be very 
rare that thd^person who had comforted the King’s enemies outside the realm 
would be BO foolish as to oome back unless lie came with the intention 
of levying war, and then if he did they very likely caught him and 
prosecuted liim<or k vying war? 

Mr. Sttlmvan — W ithin the realm. 

Mr., Justice Darling — Nothin every case. 

Mr. SuLUVAN — But it is within the realm. What I am pointing 
out is, in faot, you have cas^i of aid and comfort supplied outside the 
realm, and the person who is proeeouted and oonvicted ista person who at 
all times was within the realm. 

The Attobnbt-General — Not always.* 

Mr. SuLMVAN — Except compassing. 

The Attornet-Genbral — There is Wharton'i case. 

Mr. SuLUVAN — That we will come to, 

Mr. ‘Justice Darling — And Synch's oafie. 

Mr. SuLMVAN — I have prefaced all my observations by flaying up to 
the year 1903. J am not ignoring L/ynch's case. 1 intend to deal with 
that. Up to 1903, with the exception of GundelVs case, in which we 
have tht indictment — I am epeaking of the reported cases — ^and Wharton^^ 
case, which is explicable on the other grounds, you have a number of cases 
in whiih the person did not do any act of adherence in the shape of giving 
the ^emy aid and comfort within the realm ; iaa nid f^nd comfort to the 
enemy wae to be aid and comfort to the enemy who was to be outside 
the realm. The importance of the tracing of that is this. It troatg 
oompa&ing as being •untriable ; it treats adhering as being the only form 
that was triable in respect of matters, aid and comfort being given outside 
the ♦realm. •That insignificant, and what could be the reason of that 
ancient opinion? would be the significance* of an ancient, opinion 

that adhering might, but compassing and other acts might not, be'lriable 
within the r^m? 

Mr. JusT^ii Atkin — I n that case it ia a little complicated to find out 
the issue, but is ifbt the fact this^ that there waa a man ^oiUmittfed for 
treason committed abroad out of the realm; he was brought here, and 
had been cogimitted here. It was then sought lo get him released under 
the Habeas Corpus Act, because he could not be tried before the first Court 
of GaoJ Delivery in London. The answer to that was, No, the Habeas 
'' Coiyus Act does not apply, b^anse he could not fie tried by the Court 
iigiiiiii#*feaoI Delivery, but only in the Court of King’s Bench by a special 
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That is what the Coiir^ held* 
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“ Cominififtioii wder the Act of Henry Till.* 

I do not think they intended to decide it. 

Mr. SniiLiVAN — It ie only a dictum. 

Mr. JnsTiCB Atkin — But they refer to the ancient opinion lAat, ia the 
caae of adhering to the King's enemies part of the adhering to the King's 
enemies was committed within the local jurisdiction, so that you could have 
a local venue. All other treason out of the realm would be tried yi the * 
King's Bench or under the provisions of the Act. 

Mr. SuLUVAN — That is my contention of the meaning of that passage, 
and that again proves how it is justified by my previous argument on venue. 

Mr. Justice Atkin — Again it is only on the question where it cou^i 
be tried. I think it supports you on your point, as far as 1 am concerned, 
that you could not try a treason out of the realm at common law becfause 
of the difficulty as to local venue. 

Mr. Sullivan — That is what I use it for. / • * 

Mr. JusncB Atkin — It leaves open the question that there was an 
offence, if only you could find ^ way of trying it. 

Mr. SuLuvAN — ^Yes. I venture to there was no othei'* offence 

known to the law that could be investigated.^ 

Mr. JusTiCB pARLiNO — This ia a judgment of the Court, and it says 
the ancient opinion was that the case of adhering by giving aid and 
comfort outside the realm was a» exception to the other rule. 

Mr. Sullivan — ^Yes, and I was about to point out, but mj lord antici- 
pated me, the reason of that exception. It got over the ancient rigidity 
of the primary law of venue. The law developed that where only pwi^f 
the transaction had taken place in a venu^ that gave you sufficient seisin — 

I quoted Viner on that — ^to investigate tae whole transaction. My con- 
struction of the statute of Edward III. is entirely consistent with this,*pro- 
vided the adherent was within the realm, although 'his adherence was both 
within and without the realm, he within being adherent, his acfe without 
being acts of aid and comfort. In that case they had got over tke diffi- 
culty of venue by having what you might call a partial venue within the 
realm, and th&t gave jurisdiction. ^ 

Mr. Justice Darling — But the Court here in stating what wai> the 
ancient opinion do not make use of your first premises ; they do say that it 
was only the man who, being within the realm, had been adhering to the 
King's enemies without the realm. 

Mr. SuLUVAN — They do not say that in plain terms, but I think the 
emphasis of the aid and comfort being rendered without r^her imjfties 
that; that, at all eveflte, is my submission* and that, of course, would 
be inteUj^ble as showing that the one particular species of treason, if 
yoiTread it in the way I ask you to, would be an exception fo the general 
rule that none of these acts was triable at common la^^f committed 
outfiidd the'^feafm ; because if the man •w^ within the fealm you had the 
partial venue which the Court seized upon as giving a jurisdiction to investi- 
gate the whole transaction^ though portion was outside the reakri. It was 
in that way that commercial law develojied, and the allegation tliat some- 
thing was to be done^ within the jurisdiction enabled Courts to try#trans- 
actions partly to ’be done within tlie jurisdiction of the Court and^par^^ on 
the other side of the world* 
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Mr. JusnoB A. T. Lawbkncb — How can you explain tiiair omitting that 
eaeenllal part of the proposition? 

Mr. SuLUVAN — I do not think they have, 
j •Mr. ' Jdsticb A, T. Lawrence — T here is not a word about hia being 
within the realm. 

Mr. SuLUVAN — I fiubmit that that is implied by the emphasis of the 
^aot«that he could be tried by the rule® of the oonunon law, though the 
aid and comfort was offered without the realm. The statute, I submit, 
creates the offence with which we are charged if it had been committed 
within the realm, namely, the offence of being adherent to the King^s 
♦ enemies.* That is what I am charged with. ' 

Mr, Justice A. T. Lawrence — Apart from an overt act, that ie no 
offence at all. 

Mr. SuLiAVAN — ^The overt act is only evidence. 

Mf. JusxiCB if' . T. Lawrence — ^Y ou cannot charge a man with treason 
merely for what he thinks. 

Mr. SuLuvAN — ^Yoii had to have an#jOvert act to prove your charge 
against him, and the peculiarity of adhering is that the Court is enabled 
to investigate the ciroumstajuces of an overt act that did not take place 
within the jurisdiction. ,, 

Mr. Justice A. T. Lawrence — Your argument goes upon the , footing 
that it is treason without any overt act.* Yop say he is guilty of treason 
within the realm, although he performed no overt act at all anywhere! 

Mr. Sullivan — No, I have dcjI stated that ; he is guilty of treason of 
31'uliering to the King’s enemies within the realm. 

Mr. Justice A. T. Lawrence — That ie not a treaeon in itself? 

Mr. Sullivan — If you prove it, it is. • 

* Mr. Justice A. T. Lawrence — Is it? There is no authority for that 
that I tocw of.# 

Mr. Sullivan — The mere mental attitude of a man never be 
treas<>n. The adherence must l)e adherence manifesting itself by an overt, ^ 
act ^mewhere, but if it manifests itself by an overt^ act anywhere, 
that species of adherence, he being witV/m the realm, is triable 
whs^re you have the venue of the partially ai'^complished offence, 
although the complete accx)mpliehment of the offence took place outside 
the realm. That, at all events, is my submission as to the meaning 
of tJat dictum, for it is only a dictum, in T/^e King v. Flatty and I can 
only admit it for the consideration of the Court in the manner that I have 
pfesented ft. # 

Now, my lords, the next case I have to deal With is LyneWs case. 

Mr. JusTicB Brat — Before you leave Platt* h case, how dc) Vou deal 
with this p&ssage on page 168, '‘This warrant therefore contains^ suffi- 
" cient cerlhinty to show that the high treason Vhich it charges the 
" prisoner with ftkving committed was, in fact, committed^oul* of the realm 
"of England ”? Is it not your argument that high treason cannot be 
committed out of the realm of England ? ^ 

Mr. Sullivan — ^Oh, no, my lord, never. If I have conveyed that to 
the Court, I have entirely failed to convey my proper meaning. 

MiT^JtusTicB Brat — That what this indictment ©hatges in the present 
SrtI; it charges him with adhering to the King’s enemies outside the 
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realm, ** ekewhero than in the King’s realm.” I ba^ve under^iood ycmr 
argument to be that that is an offence which does not exist. / 

Mr. Sullivan— In the present case, yes ; what is charged is, adhering 
and doing an act completely outside the realm and the King’s dcAninidna. 

Mr, Jdstic® Darling — You say, if I understand you, it is essential that 
the man to be charged should be within the realm when the act of treason 
is committed outside it. That is the act of adherence. You say th# 
adherence is the reason, but the person who adheres must be within the 
realm, and must adhere by aiding and comforting an enemy outside it? 

Mr. Sullivan — Not necessarily outside, but the enemy may be outside. 

" Mr. Justice Darling — Either within or without? 

Mr. Sullivan — ^Y es, either within or without. 

Mr. Justice Darling — Then you say the treason is committed in 
England by an act of aid and oomfort given outside England. 

Mr. Sullivan — ^Y es. 

Mr, Justice Darling — ^And that the traitor, therefore, is always within 
the kingdom, and because of tlMit the locfd venue applies to whatjie did 
and you can try him. * 

Mr. Sullivan — Yes, that was my argum^t. 

Mr. Justice IJarling — And that is the whole of it. 

Mr. Sullivan — That is the gist of my argument which I submit to the 
Court, That is the argument I present. 

Mr. Justice Brat — In what they say was the ancient opinion, your 
argument must be that the ancient opinion was wrong, 

Mr. Sullivan — I had meant to convey that tliat ancient opiiiion^rSs 
right on my construction of the statute.^ ^ 

Mr. Justice Brav — But your argument involves this, that what they 
recite as the ancient opinion was, in fact, wrong. • 

Mr. Sullivan — Oh, no, my lord, I have again mis(donveye<^ myself, 
and I aift^lfexceedingly aorry. It is a lack of proper expression. The 
.^ancient opinion was right, if I am right in my construction of the ^atute 
that the ancient opinion showed adherence was peculiar in this, tha^ the 
man adherent, Ibeing within the jurisdiction, he could be tried at Ci>mmon 
law, although ryou r^ver could prove completion of his crime under 
old law of venue where the completion of his crime was, in fact, giving aid 
and comfort outside the realm. ^ ^ 

Mr. JusTO’B Brat — How do you explain that that is not stated in the 
ancient opinion? They do not even say adhering to the Kyjg’s enei^y 
-within the realm, which implies that adhering to the^King’s enemy need 
not be in the realm. ‘ 

S ullivan — I would, I fear, only be repeating myself if I tried 
to fStrTitagain. * 

This matter, as know, arose in The King v. Lynchs was there 
debated, argffed? and pronounced uj-ion by Court after ^argument, so far 
as I know, for the first time. It is the first judicial decision on the 

oonstruction of the statute, and ia, of coui*se, an authorityjt In the 
report in 1903, ] King’s Bench, you will find no assistance on this point 
that we are now discussing. An argument in The King v. Lymih is 
reported in 1903,* 1 King’s Bench, at pfifge«444, but that is an-tffgu ^pt 
entirely upon the question of naturalisation and naturalkauSH^ 
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diarinj •war. Ill tile shorthand nptee of The King v. tgnah will be 
found sbe argument upon the branch of the , case with which I have been 
occupying your lordehips' attention at such length, but there is no judg- 
menf upon it ; that ie to say, there is no considered judgment upon it and 
no pronounced judgment upon it. The question ia allowed to proceed to 
the jury notwithstanding the objection made that the offence charged was 
adheienoe without the realm. The Lord Chief Justice, Lord Alverstone, 
eacpresfily refers in two different places to The King v. Vaughan fie being 
a complete authority against the contention that I am advancing here ; in 
fact,* The King v. Vaughan appears to have been treated by the l#ord 
'Chief Justice as being a matter, at all events in a trial at bar, which 
would oloB^i' discussion. I propose to examine The King v Vaughan^ and 
refer your lordships to it. I convinced the Court at the trial at bar, 
arid the^y assented to the proposition, that The King v. Vaughan certainly 
Was not an ahthol’ty on this point. 

Mr. Justice Darung — Serjeant Sullivan, you say you convinced the 
Court ^t the trial that The King v. Vaughan was not an authority on this 
point? 

Mr, Sullivan — ^That The King v. Vaughan was not an authority 
against me. , 

Mr. JusTTCB Darling — And notwithstanding that, they ruled against 
you upon this point, although they put 'The King v. Vaughan aside. 

Mr. SuLUVAN — That is so. 

Mr .Justice Darling — What you are appealing from is their judgment, 
aSd^that did not go upon the authority of The King v. Vaughan. Why 
need yju trouble about The Kino v. Vaughan? 

Mr. Sullivan — Because The King v. hynch^ which is a matter to be 
oonsidered, is baseU on The King v. Vaughan. 

Mr., JUSTICE Darltn 9 — The Court before whom the appellant waa tried 
thought that TJie King v. Lynch was rightly decided, althou^ they did 
not hdld up the authority of The King v. Vaughan ; why need you trouble^ 
with, The King v. Vaughan ? 

Mr. Sullivan — Well, my lord, if I am righ( in my contention that The 
Kifbg v. Lynch was really based on The King v. VaugJian, and on another 
matter, namely, the statute of George II., which I respectfully submit is 
no authority against me, then I submit that would get rid of The King v. 
I/ynm as an authority,(»against me, if I show it is based on considerations 
tl^t are nqt good in law. The Kimg v. Lynch is there as an authority 
against me. < , 

Mr. Justice Darling — It may be, but not uj/tm the ground that The 
King v. Vaughan is an authority. At all events, the Court beforO'Whom 
the ap[;H^llanf^was tried said, as I understand — we will take it to ^ie so — 
We do ncd^follow The King v. Vaughan^ but wd think* for all that, 
that The King\. I^ynch was^ rightly decided.*' 

Mr. Sullivan — ^\>Vliat I propose to show is that since The King v. 
Lynch is tLere as an authority against me it is ' based on a wrong decision. 

If The King v. Lynch is treated as neutral, I, of course, would not bo 
juatiCcd in taking up the time of the Court. 

Justice Darijng — Net neutral, an authority against you, and 
^uSSlared by the Lord Chief Justice and two other judges, Mr. Justice 
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Avory and Jir. Justice Hoiridge, to be an authority' against you, but not 
on tSe ground that The King v. Vaughan wae an auiiority against you* 
Why should you trouble with The King v. Vaughan? 

Mr. JusTKXB Atkin — What you want to do is to get rid of tSe authority 
of The King Lynch by saying that it waa founded upon a misapprehen- 
sion of a particular case. 

Mr. Sullivan — ^Y ee. 

Mr. JusTicBS Atkin — If The King v. Lynch stands as an authority we 
are bound by it, and everybody is bound by it. 

Mr. Sullivan — That is why I was anxious to show that the decision 
‘ of The King v. Lynch should not operate against me because it was oiPa 
false baais. ^ 

Mr, Justice Darling — In order that we may not argue what ie not 
necessary to argue, on what ground did the Court before 'v^^om Ihe 
appellant was tried say that The King v. Lynch was ^^iod 

The Attorney-General — The judgment of Mr. Justice Avory ie on 
page 130 ; after hearing the arguments about 2' he King v. Vaughan^ the 
learned judge gives his conclusion, 

Mr. Justice Darling — ** First of all, it is not right to eay that the 
point was not/, in fact, decided in The King v. Lynch ; is that the 
passage? 

The Attorney-General — Yes, that is where it begins. 

Mr. Suu^iVAN — At page 128 the Lord Chief Justice have?- ‘ '•Then 
"at last wo come to the decision of The King v. Lynch, decidflif 
1903. There tlie same argument wa® advanced by the defencb’ that has 
" been put forward l>efore us, and it aas persisted in and elaborately 
" argued. The Court there came to the conclusion Jfhat the defendant’s 
"contention was wrong, and, although it gave no judgment, the then 
" Lor d./|h ief Justice proceeded to sum up, and directeS the juiy as if it 
" was an offence. Lynch was convicted by tlie jury, and if the aj^gument 
" of the defence is right in this case, Lynch never should have been con- 
" victed, and the Court ought to have ruled that no offence hat? been 
" disclo4^ either hj the evidence or in tlie indictment. The CouiJ, did 
not so rule, but bn the contrary directed the jury upon the assumption 
" that the offence was disclosed if the jury took a particular view of the 
" facts. Now that is a ourrent authority which is fftrong.” 

The Attorney-General — Mr. Justice Avery’s judgment is at page 

130 . 


Mr. Sullivan — " ^inst of all, it is not riglit to say that the point was 
not. in fact, decided in The King v. Lynch. While it is true that no 
judgment wa® pronounced on the objection, it wilk be found by 
reference to the report of the case in 19 Time<i Law REfiprts that the 
" Lord Chis? Justice stopped the Attorney- General in* his reply to the 
** argument, and said that they were satisfied on the point, and unless he 
wanted to cite any further authorities they did not wish hear him 
" further. That was, in fact, a decision that the point taken was a bad 
" one. But, further and beyond the fact to which allusion h^ been 
made, that the.prietmer in that case could not have been oonvicj^a^inless 
“tiie point wafi decided against him, it ^ill also be found m the%jn^ 
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report of the aumming of the learned Lord Chief Justice that he, 
toward^ the oloee of his summing up, used these words. He reminded , 
the jury * that the charge against the prisoner was that of aiding the 

* King's demies; and he had already told them that the facts whicli 
‘ had been laid before them amounted to aiding the King's enemies, and 

* that wherever it was done this was an ojffence in respect of which, if 
''^proved, the prisoner ought to be found guilty upon the indictment,' 
** So that there was an express direction in terms in that case^to the jury 
'' that wherever the acts were done of adherence to tljo King’s enemies that 

was an offenco within the meaning of the statute." It is solely for the 
pm pose of disposing of the authority against me that I propose to show to 
your lordships that the Lord Chief Justice, whose decision in that case 
is alluded to by two of the judges at the trial at bar in the present case, 
treated it^ as having actually decided the point very many years ago, a case 
which bn in\^ft^igaiy>n proves to be irrelevant to the matter that the 
Lord Chief Justice was called upon to decide, and if it is 
open to iT^e to show that the decision of The King v. Lynch, relied upon in 
the present case by the Court below, was, in fact, based upon founda- 
tions which were insecure, it is the only way I know, my lord, of removing 
a case which appears to bo decided precisely in point oerainst me; the 
only way I know in advocacy is to take the principles upon which a case has 
been decided, if one has to fly in the fatx? of it and state that it was 

^ Mr. Justice Darling — ^Where does the Lord Chief Justice in this trial 
deal with the case of The King v. Vaughan? 

Tbe^^ATTORNET-GENFJRAL — At p.'igo 83 of the second <lay. 

Mr. Sullivan — ^^He also dealt with it on the third day wdien my 
oolleague was addressing the Court. He said that they had already 
expressed ^n'^ opinfdn. >0n page 122 of the tltird day tliere is the par- 
ticular passage I have in mind, but the learned Attamey-Genef^^ refers 
to page 83. 

M:. Justice Darling — I have page 83, where the Ix>rd Chief Justice 
says, You need not labour that point, at an} rate, as we are at present 
‘‘ advised that The King v. Vaughan does not bind us^ Mp. Sullivan — 

" Very well, my lord. Now, if The King v. Vaughan does not deal with 
" the matter, the next argument of tlie Attorney-General in The King v. 
Lynch waa tlie statute 18 George II. That ie set out in exUnm 
iir the elioi-hand notes, if I may quote from them, at pago 112. The 
King v. Vaughan^ the Attorney-General ejiid, was the chief authority 
upon which he relied, and I think he puts it forward as being a matter of 
considerable importance." ^ 

Mr. SuLUpc.N — Tlien there is the passage at page 1^2 on the third 
Mr. Justice A< T. Lawrence— Y^at was the ground whi<^ the 
Lord Chief Justice that Tlie King v. Vaughan was wrong; what 

was the groynd upon which he laid it aside? ^ 

Mr. Sullivan — That was what I was about to open to your Iwdship- 
Justice Brat — ^Wliat he intended to say was that you need not 
trouble ^iscgt The King v. Vauqhcin being an autho<'‘"ty against you. 

^r. Justice Darlino — says that at page 122 in terms. 
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Mr. SuLUYAN — We have already expressed our view upon tha^/ 

** You are quite justified in referring to it, and there has bwi| no ai^- 
** znent to the contrary. The King v. Vaughan ia no authority against 
you/’ If The King v. Vaughan is no authority against ine I4ntended 
to submit that The King v. I/ynch^ which treats The King v. Vaughan as 
being so exactly in point, is no more authority against me than The King 
V. Vaughan, ^ ^ 

Mr, Justice Bray — Where did Iiord Alverstone, in that case, say he 
treated The King v. Vaughan as conclusive? 

Mr, Sullivan — ^At page 109 of the shorthand report of The King v. 
Lynch he says it in two different places. Interrupting the argumeafc of 
Mr. Justice Avory, as he now is, the Lord Chief Justice oays, “ I have 
" no doubt you have considered it, but it seems to me that The King v. 

“ Vaughan is a direct authority. The charge against the prisoner is 
‘ ‘ left to the jury upon the count only of adhering th« JSLin^s enemies, 

** that being done upon the high seas, and that point is then attempted to 
be taken tliat he was not a British subject at all. The ^ Attorney- 
General — ^Theie is no count for comjfussing. My learned friend Mr. 
Avory said there was. The Lord Chief Justice — It seems to me The 
King v. Vaughan is a direct authority against you ; it is in 13 State 
Trials, and ihe p>assage is at page 525 and page 526. 1 have no doubt 

“you have looked at this* most carefully. There are passages in 
“ Hale and others that are against this cop+ention. They 
“ of a barbaric age, but you have to deal with them.’’ * 

Mr. Justice Brat — !.«; that tlie only passage upon which, yoff'^ound 
the argument that The King v. Lynch was decided solely upon The King 
V. Vaughan? • * * 

Mr. Sullivan — I sliould not have said “ solely,** if I did say so. In 
The King v. Lynch the Lord Cliiof Justice treats The King ^.^aughan as 
bein§*^rectly in fx>int. He refers to it twice. There is no judgment 
that we can read in The King v. Lynch, because there is no*judgment 
delivered on this part of the argument ; it is therefore on the inte^ocutory 
observations of the Lord Chief Justice that one is compelled to found it. 

Mr. Justice Brat — ^The Lord Chief Justice’s suggestion that The King 
V. Vaughan was a direct authority waa not accepted by Mr. Justice Avory. 

It does not follow that The King v. Lynch proceeded solely on The King v. 
Vaughan, 

Mr. Sullivan — Not solely. lliere w’as a second argument addjeased 
by the Attcrney-Genoral, to which also I desire to direct attention, on the 
statute of George IH 

Justice Darling — It cornea to tliis, does it not, that if The King 

^VTVaughan was an indictment framed upon the statute o^%5 Edward III., 

then it is an authbritly, and Mr. Avory, as he then was, llrgued that the 

indi^tmen^ not framed upon the statute of Edward HI., and that, 

therefore, was no authority? 9e puts it on page 110 of his argument 

The indictment alleg& that there was a ship sert out 1:^ the French 

King to wage war upon the high seas within the jurisdiotion of the 

** Admiralty, and ^at being within the jurisdiction of the Ailmiralty, 

** about 14 loal^ues off Beal, did then'aii, help, and assist the SHqgpes of 

** our Lord the King in the ship of war called the ' Loyal Glencarty.* 
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Xhere ia no allegation; that would have been a bad indictment, my 
i(,nder the clause of the statute, becauise there is no allegation 
he was adhering to the King’s enemies, which is the gist of this.” 
Tbm the Lo<fd Qiief Justice says, “ Aid, help, and assist the enemy of our 
said King.’’ Then Mr. Avory says, That may have been a form of 
ta‘easoh recognised at common law apart from the statute. That is 
^‘•Why 3 said that this case was not, or did not appear, to have been a 
case under this statute. The indictment does not appear to be framed 
" under the statute as a charge of adhering to the King’s enemies, but 
rather as a common law charge of treason committed upon the high 
** Odas. Tliat is what I thought of Vaughan, and I desire only to repeat 
'' it. Thatvdoes not appear to be an indictment framed under this clause 
'^of the statute. It may l>e, and then I am not disputing it as an 
''authori^ that that might at common law have constituted a treason. 
That is not^to qubsition here, of course.” That is the whole objection. 

Mr. Sullivan — 'Ihe next observation of the Lord Chief Justice i«, 

" Mr. Attorney, are there any authorities you wish to call our attention 
to?” 

Mr. JusTiCB Darling — On ^^hat gmund do you say Lord Reading pro- 
ceeded in saying that Th^ King v. Vaughan was not an autliority? 

Mr. Sullivan — Because I showed him on the examination of Th^ 

V. Vaughan that The King v. Vaughan as plainly as could be an 
adhering to tlie King’s enemies w’ithin the realm. I proved it. 

Mr. JusncB Darling — T he indictment did not use the word 
'' ofieftering.” 

Mr. ^Sullivan — Pardon me, nay lord, it did. There was a discussion 
upon the first count of tlie indictment. I will open it to your lordshipe. 
The second count of ihe indictment was in the clearest way ; it begins that 
it was witbiii the ^realm, and 1 sliowed that the place alleged was within 
the realm of England. 

Mrf Justice A. T. Lawrence — Did the indictment allege it? 

My. Sullivan — Yes, the second count ; and even against the pence. 

Mr. Justice Darijjvg — How^ many counts ^■'3re there? 

Mr. Sullivan — Tw^o. 

Mr. Justice Darung — The second count says, “ And the said jurors 
of o,\ir said Lord tj\e King upon their said oaths farther represent,” and 
so on. 

oMr. Su^jiiVAN — To begin with, before we gt^t, to the counts of tlje 
indictment, will youi- Jordiiip look at tlie Court ? If you look at the > 
Court you get an admiral and the three or four substantial persons, not ' 
under 35 Henry VIII., but under 28 Henry VIII. ; that is the j urisdi ction 
of the MmirflS^. 

Mr. JustCcb Atkin — T he second count is levying war. 

Mr. Sullivan^*' As a false, traitor,” and so forth. 'Tlfe first thing 
is further resigning, practising, and with his whole strength intending 
^^the comiiaon peace and tranquillity of this ^kingdom of England to 
“ disturb ; and a war and rebellion against the said King upon the high 
seaV-avitMn the jurisdiction of the Admiralty of IJngland, to move, stir 
upl and procure, and the sail Lord the King, from the title, honour, 
royal name, and imperial crown of his kingdom of England, and 
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^Mominions upon tho high eeas, to depose and deprive) and miseralite 
slaughter of the subjects of the said Lord the King, of thif ^wgdom 
“ of Imgland, upon the high seas, and veithin the Jurisdiction aforesa^, to 
"'cause and procure; on the said 8th day of July, in #the tjaii 7th 
" year of the King, upon the high seas, about 14 leagues from Deal, and 
vdthin the dominion of the crown of England/’ There is no doubt th^t 
it was within the dominions of the realm of England. 

Mr. JnsTiCH Dabung — Y ee. 

Mr. Sullivan — Several persons would have been hanged a hundred 
years previously for doubting this was within the realm — “ And within the 
'' juri^iction of the Admiralty of England aforesaid, falsely, maliciously, 
devilishly, and treacherously, by force and arms with diwers other false 
" rebels and traitors (to the jurors unknown), w^ar against our said now 
" Lord the King, prepared, prompted, levied, and waged. And that the 
‘"said ’rhomas Vaughan in performance of his v%#i*an8 rebellion, 
"then and there, by force and arms, maliciously, ^wickedly, and openly 

"assembled ” , ^ 

Mr. Justice Darung — That is quite* distinct ; it was within the juris- 
diction of the Admiralty, that was on tlje high seas ; that is within the 
jurisdiction of tho Admiralty. We all know who ruled the waves in those 
; days, and that^s the reason why it was within the dominions. 

Mr. Sullivan — There or* two points to be noted. First, it was 

within the realm of England ; tliat was absolutely certain ii^ tl]yjr ijlril'P 

could keep on quoting authorities that the narrow seas w^e part of the 
realm of England, and the ships thereon were the castles tHf^King 
witMn his realm. There is no doubt it was within the realm of England ; 
and, secondly, it, is not tried as a f#reign treason, and although Lord 
Alverstone appears to have thought it was undei* 85 Henry VIII,, as 
committed out of the realm, it is tried under 28 <iHeniy yill. You 
ob86P5Ser> although it is within the realm, it is tried under 28 Henry VIII. 
Why? It is not in the body of a county, and for want of beihg within 
the body of a county, although it is within the realm, it is ac<%>rdingly 
tried, not uhder 35 Henry VIII. in the Court of King's Bench, but under 
28 Heury by the special Commission consisting, as your lordships see, 
of the admiral and of the three or four substantial persons, the judges. 

Mr. Justice Darling — Is the ground that Lor^ Alverstone njisunder- 
stood the case and that Lord Reading did not? Lord Reading says that 
The King v. Lynch is good law against you. ^ ^ 

Mr. SuLUVAN — And thei'efore I want to show titat, so far as any judg- 
ment wafi pronounced in The King v. Lynfh^ it was a judgment arrived at 
solely, or if not solely, mainly on Th/c King v. Vaughan. Would your 
turn to The King v. Lynchs just a few lines jSelow where we 
stopped reading, where the I/ord Chief Justice says, " Mi* Attorney, are 
" tliare ifAy • authorities you wisli call our atfention to?” The 
, Attorney-General says, " There is a great mass of authority.” Then the 
Lord Oiief Justice says,*"" I know, but are there any you wifh to call our 
"" attention to? I have already expressed my opinion, but if there are 
"" authorities you think we ought to know of we will hear theisp^ That 
is as much of a judgment as there h pronounced in the niattefifc Tte 
Attorney-General then goes on with authorities, and at page 116, Sir^ 

* mw# 



Sir Roger Casement. 

Ur. SttiUVan 

John Parrot's case is appjnoved by the Lord Chief Justice during the 
argulnei^, as a distinct authority again. I do not think it would be eo 
treated now. You do not find any further judgment, and accordingly, 
before he he^ard the Attorney -General, the Lord Chief Jus-tioe had already 
announced that the mind of the Court was quite satisfied on the authority, 
so far as you can see, of King v, Vaughan, There is no consider^ 
judgmeijt; the matter evaporates and goes to the jury. There are the 
expressions of opinion of the Lord Chief Justice. Parrofs case I do not 
think will help us; we are all familiar with the trial of Pari'ot; that is 
one of the great historical trials, but it will not help us in this respect. 
Th#: Loi'd Chief Justice had already, before his attention was called to 
anything else, expressed his opinion that The King v. Vaughan was a 
clear authority ; if the Attorney -General wished to add anything to it, well 
and good, but ho was quite convinced, and he expressed his oj)iinon on The 
K^ng V, faugt<ri7i,^\,k.ni 1 not at least entitled to say, if The King v. 
Vaughan was in facrof no authority on tlie matter, that the decision of 
The v. Lynch ig very seriously impai^'edl I do not know of any 

other passages of the Lord Chief Justice in The King v. Lynch to amend 
that judgment. At page 115^ it says, And so it was resolved in Sir 
Jolrn Parrofs caso/^ The Iji>rd Chief Justice says, Djstinct authority 
again. ITien there is a reference to Hale, and then the Attorney- 
Ckuieral says that the objection i.g u mero^ matter of form, and that his 
is really bringing forward a matter already raised on the 
iridi(^mem^" and it really was a matter of form. The counsel for the 
prisbiier tl^en said, “ I understand we still have the op}x>rtunity of moving 
Giis again in ‘jrrest of judgrnen]^.’' Then the Lord Chief Justice says. 
You firH ask .uy to construe the statute, and then you fiay if the ifitatute 
is rightly constnieu' there is no evidence.” Tiien the I/ord Chief Justice 
says, onIy«-goe*} to the form, not the substance.” Tlien Mr. 

Avory says, I do not want to re[)ly to this. I see what your IfTFuship’s 
‘‘ view i^, and we have an op|>ort unity at a later stage of discussing thoee 
matters.” Then the liOrd fliicf Justice says, Are yoii calling evi- 

‘‘denco?” Then counsel for the prisoner says, Yes. I propose to 

calKevidenee ” — and so the case goes on. 

So far as there Jh any ruling u]>on the point which I am arguing 
before jour lordship, ^f The King v. Ljfnch is said to bo a decision against 
me, I arn anxious to criticise the grounds of The King v. Lynch ^ and the 
mat|er which^most influenced the Court in The King v. Lynch, and had 
decided the judgments of the Court liefore any argument was addreesed on 
behalf of the Crown, as the President of the Omrt'’’had stated. 

Mr. JusTiCB Darling — The difficulty about it is that if you g ^t r id of 
The Kira v. Vemghan, the Court in The King v. Lynch did not refy onijp* 
ofj The Kingf v. Vaughan, Tliere are specially mentioned all these 
authorities with wBich you dealj* yesterday — Coke, Hale, *H3^dvins* and 
all of them. 

Mr. SttLltvan — I wdsh to call attention to thb fact that these authori- 
ties are cited after the Lord Chief Justice has informed the Attorney- 
GenerSi.Jhat he has already expressed his opinion on the case on the 
authc%jrty of The King v. Vaugh€*n: “ 

Mr. Justice Darling — Suppose they did rely upon twenty authorities 
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ajQd oij 0 of them was a bad one and the other nineteen were good^ the 
decision is a good one for all that. You can take a little poison without 
it killing you if the reat of the food is wholesome. ^ 

Mr* Sullivan — Without trying it, I will assent to thal^. 1 should 
suggest the converse happened. llie Court said it was quite satisfied 
with the poison, but if tliey wished to add any further argument they 
might go on and cite anything else they thought might be drawn to<th^ 
attention of the Court. The moment the Attorney-General ri&s he is 
informed that no argument is needed on his part to convince the Court, 
because the Court has already expressed an opinion, but they will listen 
to anything further he wishes to say, they having already made up ^leir 
minds he has no case to meet. Up to that point the Coiq^t informs the 
Crown they have no case to meet. The only authority against the prisoner 
4n the opinion of the Court, so fai* aa the expreasion of the Court goes, is 
The King v. Vaughan, which is no authority at all J you are 

not boxmd here by the trial at bar of The King v. Ibynck, and in view of 
that history of the developirjpit of The King v. Lynch it certainly does 
not stand m a high authority, if the Court were satisfied that^there was 
no case to be met by the (>own, and wwe satisfied on what the Court 
said was a (xmclusive authority in favc^ir of the Crown, which upon 
investigation i</ shown to lutve bt*eii no authority at all. 

Mr. Justice Darijnc — 'ri#.‘re were two other judges present besides 
Li)rcl Alverstone, Mr. Jfi8ti(ie Wills and Mr. Justice Chann el! . both vg g- 
learned judges, who had made a considerable study of alWMSe 'otiier 
authorities. '^Pheir knowledge of the law of tieason was not limited to 
The King v. Vaughan. * 

Mr. SuLiJV’.^N— Certainly, All thi^ 1 wusli to say with regard to The 
King v. Lynch in view of itsi acceptance of The King v, *Vangham is that 
The King v. Lynch, if it pnqxirtK to follow the otl^r autijoritie^» which 
I dosiibsjvith yesterday, if tlie authorities 1 dealt with yestel’day, which 
1 take it would bo praseni to the minds of the Court, are good, •they are 
good, but if they are l>ad, The King v. Lymh would bo bad on the ground 
that these w*ere bad and should b© overmled. * 

Mr. Justice ]j)arling — Y es. . 

Mr. Sullivan — All 1 wish to got rid of with regard to The King v. 
Lynch is that it should be cited as something in the nature of an addi- 
tionxil considerxid authority after argument, when I^point out that before 
there is any refil argument of the case at all the (\iurt makes up its mind, 

- perhaps from their antecedent following of Coke,i Hale, %nd Ilaw^kins, 
but expressing itself )>© satisfied there is an authority which would be 
binding on the Court because of a previomn trial at bar w’hich wms oon- 
w^elusivei/* in point. I have no wish to occupy the time o> the Court any 
further upon this point. It does come back to this, tM-^i if I was right 
in my argjftn^ffit yesterday, The King^v. Lyneh woul<iJ>© wrongly decided 
if it followred Vaughan. If your lord^ips are satisfied that 1 need not 
open Vaughan, I can leave that. Whether it followed Vaughan, which. 

I submit, is a bad authority, or whether it followed tlio authority of the 
text-books, if those books are to be noticed, I submit it would fal^^ every 
event, and I think ! ne^d not further ogcupy the time of Coqrt with 
regard to the matter. 
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My ^ords, the only other case ia The King v, CundelL 1 think I 
it yesterday, and it will be present to your lordships' mind. 

Mr. JusTiCB Darlino — ^Y ea. ' ^ 

kr/Sum^VAN—I will not turn back to that. 

There are, my lords, a few matters that I may have omitted. We 
were dealing with the case of Ovfen- Olyndwr, the record of which was 
fifent up.. There is a peculiar history with regard to that, because it 
appears that Glyndwr was proceeded against, and that subsequently it 
was found necessary to confirm the proceedings against Owen Glyndwr 
by statute, 9 Henry VI., chapter 3 — ‘'The proceedings against Owen 
‘'Glgrndwr attainted of high treason ehall stand," and so forth, “ but 
“ shall not prejudice hia heirs." The important matter there is that it 
does not prejudice his heirs, for there you see at once the distinction between 
the confirmance of common law treason and conviction following in a 
common lafW* Gs»%i*t ^!^cd a conviction of treason at civil law where there 
was no attaint of bio(^. So you see obviously Owen Glyndwr 's treason 
would be j^ithin the King's dominions but without the realm, and when 
proceedings against him are confirmed by Act of Parliament, they are 
oonfirmed to stand good as a conviction at civil law, and not at common 
law, which confirms the argument that I addressed to you^ lordships this 
morning. 

Mr. JusuCB A. T. Lawrbkcb — I s there iny distinction drawn lx>tweon 
the statute? 

Mr. VAN — N o. 

Mr, JugTiOB A. T. IjiAwiiBNCK — It was not uncommon for such statutes 
as that to be passed to save tlie heirs from forfeiture. There are lota of 
precedents* for that. * • 

Mr. StJXXiVAN- —Itf might l>e that. On the other hand, as we know, 
these proce^mgs tried before the admiral, although he had jurisdiction 
to tiy for high treason, and did convict of high treason in his^fRS? at 
civil law* involved no attaint of blood. 

Mr^ JuSTiOB Darlino — G lyndwr's rebcdlion was against Henry IV., 
was it not, and this is a statute of 9 Henry VI. ? * 

Mifc Sullivan — Yes. 

Mr. JuOTCB Darling — Who were Owen Glyndwr*® heirs at that time? 

Mr^ Sullivan — A^ any rate, they had sufficient influence with Parlia- 
ment — 

^r. JusTi^ Dabung — T hey were good friends of Henry VI., you may 
depend. « , 

Mr. Sullivan — Yes. 

Mr. JusTTCB Dakung — I should not wonder in the least if th^ were 
very good relatJop® of Henry VII. You will get to the house of Tudor 
directly. • • ^ 

Mr. SuLLiVAN-«*Yes. The Hpiase of Tudor had a knaok of drawing 
unto itself diverging elemente in earlier years. 

^ My lordl, may I now shortly sum up wha£ I have occupied your 
lordships* time over? First. I submit that dealing within the realm, and 
dealing -msith the common law% which is the commoq. law of the realm, 
develojjjipag of the county administration and the administration of the 
^bodies of counties, there could not have been and there i® no eiistonoe 
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of ©ori^otliing that is alleged to be a crime whose existence cannot be 
inquired into or determined by a legal tribunal. If no legal tijbunal can 
inform itself whether the state of affair^ exista, I submit such a state 
of affairs cannot be said to be a crime when their existence cannot become 
known to a legal tribunal — that for want of venue the common law could 
never inform itself of a matter which had arisen outside of the body of 
the coimty — that the statute of Edward ill., although it would be^w ill fil 
the King’s dominions as far as we are dealing wifii it, its administration 
by the common law would depend on the powers of the common law to 
inform itself as to the facts alleged against supposed offenders, and that 
therefore the statute when dealing with matters within the realm should 
not be construed as to intend the creation of an offence on a^state of affairs 
which again could not bo tried — and that in the construction of the statute 
it must be borne in mind that the statute would fall to the ground so far 
as it is incapable of working itself out by the prcfessVi^ ^ocedure of 
the common law. I submit on the plain reading of the statute, if we 
I'ead it to-day for the iiTs\ time, if you gave it to a mai^who knew 
nothing about the complications Sonnected with it, it would 
convey clearly to his mind that the two matters alleged in the 
statute would only have the criminal element of treachery accord- 
ing to the statute if they were committed within the realm; 
and one of them had this peduliarity, that it might be proved to be com- 
mitted within the realm, although the completion of th^^ offence might 
have taken plao^utside the realm if the offender was within all the time. ^ 
That was a peeiiliarity which distinguished it from the o|,her iuatters 
alleged in the statute. I submit that any passing of the statute to try 
and make it lit* with the opinion of* text-writers would be butside the 
jurisdiction of tlie Court; thxit the statute should ^be expounded by each 
member of tli^* Court for himself, and that the duty i»to pen^^ the statute 
jyjjf''\^*form an opinion as to what the statute means, and not to try and 
if the statute can bo reconciled or read in acgyrdance with fhe opinion 
of any text- writer, no matter how eminent. I would call the attention 
of the Court to the fact that as far as I know^ — again I speak subject to 
correetiony— yo>u ido not find any effort to put in operation witk regard 
to outside matters, these allegations of treason until subsequently to 
26 Henry VIIL, that in all these yoiirs, includii^ the time wjjen there 
were pretenders in Prance leading against the Kings of England, you do not 
find precedent — apart from CundelVs case— of any proceeding ^n the 
nature of adhering where the adherent is, and aU tlse acts and circumstances 
take place, entirely without the juriedfetion, in all these hundreds of« 
years. An examination of the ceases shows that until The King v. Lynch 
the niSter is never debated and submitted to the judgment of His Majesty’s 
judges. Tliere fs no contemporaneous exposition, and xlijre is no adjudi- 
cation upSn the meaning of the statuite^ through all tBsse years after debate 
and judioial pronouncement upon it. 

My lords, for the^ reasons I submit that this Court is liot trammelled 
by the speculative opinions of any text-writers where the statute has not< 
been construed by any other Court except the Court at bar in v* 

Lynchs and- accortfingly that the Cobr^ should approach tiiis etajjite as if 
the statute had passed yesterday, and if reading it as passing yesterday 
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a clear opinion on the terms of the statute is conveyed to the Wnd of the 
Court, that should be the reading of the statute, no matter for how rhany 
years text-Witers have expressed a different opinion. 

Mr. ^usTic?B Dabuko — There are other points raised, Serjeant Sullivan, 
in this appeal^ besides this. 

Mr. Sullivan — ^There are other points raised in the notice of appeal. 
I Lave not dealt with them. On investigation, whatever criticism might 
be direct<id, I do not think I sliould be justified in occupying your lord- 
ships' time in asking that the judgment sliould be revei’sed on them. 

Mr. JusncB Darung — We will let you know if we desire to hear you, 
Mr. Attorney. 

Their lordships retired. 

On i-eeuming, 

Mr. JustkSb^^a^ng — W e have no tK^casion to trouble you, Mr. 
Attorney. 


Judgment 

** 

Mr. Justice Darung — In this ease the appellant wa« inducted for high 
treason in adhering to the King's enemies c^lsewhere than in the King's 
realm, that is to say, within the Empire of Gernrany ; and his act an as 
tSaid to bercoft'^rfiry to the Treaf^oii Act of 1351, the statute of S5 Edward 
III., chapter 2. Tliat statute says, V/hereas divers ophuoriB have been 
‘‘ befbre this time in what case treason sliall Ikd said, and in wliat not; 
“ the King, at the request of the I.#onis and of the Gonimons, hatli made a 
''declaration in the mqiimer as herc^after followeth," wliich is the statute 
of Edward III., ^ and various treasons are defined; and after the treason of 
levying war against tCe King in bis kingdom there is defiru'd, beeaug^ iX is 
only, aa h^e often liecn said, declaring the common law, this partioular 
treason, I will read io'ilrst in the worth* in winch it is written in the 
Parliament Roll and in the Statute Roll, now ’n the Record* Ofiice, in 
Norman French, and then I wu'Il read it in the trandatioii wliiclj, has 
been pulJlished long ago under the authority of the King's printeVa. The 
Avoids are these, " May commit treason by levying war against the King,*’ 
and so o%i, " Ou soit vdherant afi e^ieniys no^tre seignur le Uoi en le 
roialme donanC a eux etd ou confort en toti rmaJme on par aillourSy^^ 
and th&t has be«i translatcil " or Iao adherent to the King’s enemies in his 
" realm, giving to tliem add and comfort in the realm pv elsewhere.” It 
■"is the construction of tliose few words which has given rise to all the 
argument which K^s been addressed to tlie Court before whom the appellant 
was tried id to^tliis Court. * 

Now, we desire say, every member of this Court deoircjs to «sy> 
that Ave are greatly indebted to Serjeant Sullivan, who has appeared for 
the appellant Jin this .case. We desire to say that in our judgment 
^his argument was exceedingly well considered, well delivered, and was in 
every wa^ worthy of the greatest traditions of the King’s Courts, in one 
of which fl^wae delivered. Having* said that, ia^from no want of 
ijpspect (# his argument that we dfB not call upon the Attomey-Ge»eral, 
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but the Court, having conaidered fully and attentively eveiy argument 
used By Serjeant Sullivan, and the authorities be advanced for it, have 
come to the conclusion that there was no need to call for any ♦efutation 
of it from the Attorney-General. ^ The authorities have been fully cited; 
there is no consideration which is hot before the Court, beoausfe the answer, 
so far as it was an answer, to Serjeant Sullivan's argument had been made 
by the Crown at the trial, and Serjeant Sullivan himself was thoroughly 
aware of what might be the answer to any proposition w^hicl# he put 
before us. We have considered, therefore, with tlie advantage of having 
known to us all that passed at the trial, the argument which he has so 
well, so excellently I may say, addressed to ue. 

Now, the main point raised in the argument of Serjeant Sullivan ^was 
that this statute had neither created nor declared that it ^aa an offence 
to be adherent to the King's enemies beyond the realm of the King ; and 
that the words meant that the giving of aid and com^rt^ou pq,r aillours, 
that is, outside the realm, did not constitute a treasj^i whiBh" could be tried 
in this country unless the person who gave the aid and comfort outside 
the realm, in tliie case within the Empire# of Germany, was hintaelf within 
the realm at the time he gave tJie aid and comfort. This argument 
was founded upon the difficulties which lAust arise owing to the dc>ctnne 
of venue, that^people were only triable within certain districts where the 
venue could be alleg€Ml ; tliat jf a man oDinrnilted a criiiie in a county be 
must be indicted and tried for it in that county ; that if he committed a 
crime against tjbie King ho must be tried within the realm ; •jMsri that if the 
aid «and comfort' "vm a given outside the i-ealm by a person l>eing then out- 
side the realm he could not be tried there — ^that follows, bex^mse it was 
not within the King's realm ; and tha^, aa he could not be tried by the 
King's Courts in ‘the Empire of Germany, he coul^ noi? be tried in the 
King's Courta at all for what he had done in Germany unless when he gave 
th«,id<jind comfort in Germany he was himself actually reeicJefit within th(‘ 
reaGn of the King. It was said, this must be so, or one could %nd a case* 
where a man had altogether outside the reiilni giv^s^ aid and comfort to the 
King's enemes, and had l>een indicted within the realm and tried for it 
Such g case wou]jd be difficult to find in the course of years, because it 
cannot be S. very common offence. First of all, if a man did comfiiit it — 
I call it an offence — if ho did those things, pure and simple, it is highly 
improbable that he would then put himself in perii by coming ^within the 
realm where what he had done might be investigated, and where he mi^t 
be punished for it. One would expect that very few pq^ple wouM put 
themselves in a position where they could*possib]y Tie charg^ ; but if any 
of them did, it is so highly probable th&t. besides the giving of aid and 
OOmfoifP outside the realm, they would have done someijjhing inside the 
realm, if they came back it is eo highly probable that#ttey would have 
come bac3» with some evil intention, such as levjjjng war, compassing 
the King's death, or doing something t>f that sort, tfiat they would very 
probably be arrested their arrival in this country, an^ not charg^ 
with being adherent to the King^e enemiee outside the rmlm, but charged 
with some such offence a» anybody being within the King's realjn could 
commit there it ws^uld^be much more easily proved ; and, ther^re, if the 
two offences had been committed, as wffiild be extremely Jftobabl^, in tho_ 
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on© case, any one havings tiS© direction of a criminal prosecution would 
b© certain^ to charge him for the case which could be more easily proved. 
Therefore we are not very much impressed by the fact that there is very 
little prsoedei^t for such a prosecution as this/ 

But there is a large amount of authority for the proposition that 
what the jury have found was done by this appellant, and what it is not 
contfeBted|Was done, because there is here no appeal upon the facts, is an 
offence -tnable, as this offence was triable, in the King's Bench. Taking 
the words of the statute themselves, it appears to us that the construction 
for which Serjeant Sullivan contends is not the true one. He would have 
it thot be adherent to the King's enemies in his realm, giving to them 
'' aid and comfort in the realm or elsewhere," means that the adherence, 
because it is the adherence which is the offence, really must be by a person 
who, being ir this country, gives the aid and comfort, it may be in this 
country, it^ay ouigide of it. AVe agree that if a j>ersan being within 
this country gives aid und comfort to the King'^j enemies in this country 
he is adherent to the King's enemies : y,e agree (and Serjeant Sullivan 
admits this) that if he is in this country and ho gives aid and comfort 
to the King’s enemies outside t^is country he is adherent to the King’s 
enemies. But we think there is anotlier offence, and th^t those words 
must mean something more than that. Wo think that the meaning of 
these words is this, giving aid and comfort to the King’s enemies " are 
words of ap^sition ; they are words to explain what is meant by being 
"" adherent to, and w© think that if a man be adherent to King’s enemies 
in his realii^ by giving to them aid and comfort in his realm, or if he be 
adherent to the King's enemies elsewhere, tliat is by giving to tliem 
aid and coAnfort ^;lse where he is equally adlierent to the King’s enemies, 
and if he is adherent to the King's enemies, then he commits the treason 
which the st^+Ute of Edward III. defines. Reasons may be given for ^at, 
but we think a very good reason is to l>o found in this, that the SubjCfc^U 
of the Kifig owe him aJisigianco, and tli© allegiance follows the person of 
the subject. He is the King’s liege wherever he may l)e, ^nd he may 
violate his allegiance in a foreign country just well aS he may violate 
it in thk} country. If authority were wanted for that it^is to b© foflnd in 
The King v. C undell ^ 4 Newgate Calendar, page 62, 1 put out of the 

question ^Serjeant Sullivan's argument aa to where the person could bo 
tried, whether he could^’be tri^^d by Commission or tried by Commission of 
oyer ^nd terminer, or tried in the King’s Bench ; but a really shocking 
example of whSt allegiiince may mean is to })e found in CundeWs case 
..where prisoners of war, being then in the Isle of Pranbe, which I think we 
now call the Isle of Mauritius, were seduced from their allegianc)^ they 
had adhere! to !!he King's enemies ; being recaptured they were actually 
tried here in EJIj^nd, and one of them, Cuiidoll, was execute^ for high 
treason, the others wA-e pardoned. ^ flPhat was because he had violate«f his 
allegiance which followed him, which rt^mained with him wherever h© 
might be outeld© the King's dominions, and by wliich he wa« even bound 
when he was a prisoner of war. Of course, I do not cite that aise to 
oommenfi ij for its humanity or anything of that kind^ but merely to sity 
that as It matter of strict law it isf^eifectly good 1^, and the only reason 
srhy it is not decisive of this case is that it does not dispose of the question 
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wbare the person who has committed l^e partioular treason can be kied 
or how he can be tried. 

Now, I have said that it is the opinion of the Court that^tliere is a 
great deal of authority for this proposition, that adterenoe to the King's 
enemies outside the King's dominions by a person who is himself outside 
constitutes the commission of this treason by the person who is elsewhere 
than within the King's realm. It is worth wliile to notice ihat^tfiis 
question must have been discussed ; people may have doubted how a person 
could be tried, but it must have been discussed among lawyers as to how 
he could be tried. There is a long and ancient opinion, as I will show 
when I read the cases presently, for the proposition that it is treason to 
do what the appellant has been convicted of doing in this c^ise. 

Now, a statute was passed which has been often cited here, a statute 
of 35 Henry VIII., and what it says is this, An Act for the trial of 
treasons committed out of the King’s dominions.”'^ ^ere fe a distinct 
statement tiiat you can commit treason out of the Ring's dominions ; it is 
only a question of hoiv the person is to be tried ; and it says, ‘^Forasmuch 
'' as some doubts and questions have bfeeu moved that certain kinds of 
treasons, misprisions, and concealments of treasons done, perpetrated, or 
'‘committed out of the King’s Majesties 'realm of England and other His 
" Grace's donfinions cannot by tli© common laws of this realm be enquired 
" of, heard, and determined ttA’ithin this his said realm of England. For 
a plain remedy, order, and declaration therein to be had ^nd made. Be 
" it enacted by autliority of this present Parliament that manner of«* 
"offences lacing Already made or declared or hereafter to be made oi 
" declared by any of the laws and statutes of this realm to^be treasons, 
'HPhispi'isions of ^traasons, or ooncealraents of treason, |ind d^^ne, perpe- 
" trated, and committed by any person or persons out of this realm of 
" England shall be from henceforth enquired of, hgard, and determined 
tlie King’s justices of his bench for pleas to be holden before 
"himself,” and so on ; that is to say, tried in King’s Bench. There* 
fore tiiis trial was rightly had in the King’s Bench, provided what was done 
by the appellant amounted to treason by virtue of the statute of Edward 
III. Lh was ^uch a treason it was rightly tried. Whether it was or 
not depends upon the construction which w^e ourselves, reading this statute, 
put upon it. Serjeant Sullivan has asked us simply to take the statute and 
read it as though we had seen it for the first time, ^ and he says tUat is the 
best way to construe any statute. Well, it is a little difficult for a^body 
who is a judge of the King’s Bench to say that h^i^ads fBr the first time* 
the statute of EdwfMd III. concerning t^asons. We must all have read^ 
it before. But I do not know that the rule wduch Serjeant Sullivan lay*4 
down iJ altogether an acceptable one. • 

In Maxwell t>n the Inteq>retation of Statutes, ch#f4er. 11, there is 
thi^ passage,* " It is said that the be^t exposition of ^statute or any other 
"document is that which it has receiv^ from contemporary authority. 

Optima est Itgum ifiterjyre^% comuetudo^^' and then anotlier maxim is 
given, " Where this has been given by enactment or judicial decision « 
"it is, of course, to be accepted as conclusive. But, fur^er^the^foean- 
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or popiflarly a different meaning. It ife obvious that the language of 
a statute must be understood in tlie sense in which it was understood 
when it^as passed; and those who lived at or near the time when it 
was p^sed may reasonably be supposed to be better acquainted than 
'' their deeceiMants with the ciroximstances to which it had relation, as 
well as with the sense then attachenl to it by the Ijegislature ; and the 
** interpretation put upon its enactment by notorious practice naay, perhaps, 
be regaSfded as some sanction and approval of it/’ 

Now, this statute had been understood long before to-day, has been 
understood by lawyers o-f great learning, has b^n understood by lawyers 
of veiy exceptional erudition who have been members of the King’s Bench, 
and xlnderstood in the sense in which we have to-day said we understood it. 
Their authority has been attacked by Serjeant Sullivan. Serjeant Sullivan 
has attacked Lord Coke, quite properly attacked him. He has attacked 
his authority ; he J»asH}uestioned the reasons, if there be any, for the state- 
ments which Ix>r(i Cbl^^ has made oonceming the law ; and if we were 
to accede to the argument of Serjeant Sullivan^we should have absolutely to 
disregard the opinion of Lord Ci>kj, tlie opinion of Mr. Serjeant Hawkins, 
and the opinion of Sir Matthew Hale — all great name® in the law, and 
persons whose opinions have loag been followed in many questions of 
extreme difficulty wliich have puzzled lawyers foj* many geui^ratione;. Let 
us see wffiat Hale says. Sir Matthew Hale in his Pleas of the Crown, 
chapter J5, says this, Totiching the trial (if foreign treason, viz., adhering 
to tlie King^'o enemies, ai> also for compai^fiing the King’^ death witliout 
“ the kingdom at Ihi^ day, the statute of 3,5 Henry VH*^, chapter 2, has 
^ ^ sufficiently^ provided for it,” and then ho cites Dyer olb and 
Store's ‘‘but at common law. he might have been indicted in 

‘^county of England, §nd especially where the offimder’(s lands lie, if he 
‘^Lavc any.'’ ^That js a yeiy definite <-tatenmnt, and if we were to allow 
this api>eaJ w^Kfioiild be bound to say that that did not state the law. 
we entitled to throw o\^r the opinion of Sir Matthew Hale as cavalierly 
as we are invite-d to do'f ' Looking at this book. The History of tlie Pleas 
of the Crown, how (xmes it to he in our hand? I read at the very be- 
ginning of it, “ Extract from the Journal of the House qf Coinmoix;?, the 
** 29tli day of November, 1(580. — OrdercKl, that the executors of Sir Matthew 
Hale, late Lord Onef Justice of the (kviirt of King’s Bench, be desired 
to prinft the MSS, rekting to the (Vown law, and that a oc 3 mmittee be 
“appointed to take care in printing 1hcre{»f,'’ and it is referred to Sir 
Williafji Jones, />erjeant^ Maynard — a name U> lie reverenced in legal his- 
tory — Sir Francis Winmnglon. Mr, Sacheverel, Mr. Qeorge Ptdbam, and 
^'Mr* Paul Foley : and it is because of their care and by order of Parliament 
that we li^.ve thWlxK>k in our ha.nd at all. , ^ 

Then there Mr. Serjeant Hawkins. At page 306 of the second 
volume, section 48, Ji^ says thia, It seems to have been a gieat doubt 
“ before the making of the statute bf*35 Henry VIIL, chapter 2, in what 
manner and Jn what place high treason done out the realm was to be 
^ “tried. For some seem to have holden that it was triable only upon 
“ before the constable and marshal; others that it might be 

tried updh an indictment, laying the offence in, any county where the 
* “ King jSjieased and others, that it was triable by way of indictment in 
284 



1 


V Appeal Proceedings. 

^ JiisUee tNiPltii^ 

“ that county only wherein the offencer had lands ; but aurely it cannot be 
“ reasonably doubted* but that it ^as triable some way or other; for it 
cannot be imagined that an offence of such dangerous consec^ence* and 
expressly within the purview of 25 Edward III., should be wholly dis- W 
punishable, as it must have been, if it were no way triable.’* Serjeant 
SuUivan^s argument is that it was dispunishable because you could not 
try it, if the kind of treason alleged were what is alleged in this cafiiip. 

I mentioned yesterday, and I think it is worth reading agaife, because 
we ai’e relying, confessedly relying, upon the authority of Sir Matthew 
Hale and of Serjeant Hawkins in the judgment tiiat we are giving, and 
also upon the opinion expressed by Lord Coke, to which I will come pr^nily 
— there ie a passage in the case of Butt v. Conant, decided in 1820, and 
reported in first volume of Broderip and Bingham’s Reports at page 570, 
where Chief Justice Dallas, himself no mean authority, says this, '' We are 
told that we must look to the authorities, and fir A wiiat w'e can in the 
'^bookfi upon the subject.” It seems to have b^m recognised that that 
was the proper way ; if a^cpaestion of law arose, look back at the old 
authorities and find what you can in th* books upon the subject. Now, 
if the authority of Lord Hale» and that of Mr. Serjeant Hawkins, are 
be treated lightly, we may be ^\’itLout any authority whatever.” 
Here we an Itsked to trefit them lightly, we are asked to reject them alto- 
gether. “With respect ta Lcjrd Hale, it is needless to remind those 
“whom i am now jiddressing ’’ — this was in 1820 — “of the general 
“character learning and legal knowledge of that perstm, of whom it^ 
“was said, tha^^what was not known by him was not known by any 
“ other penion who preceded or followed him ; and that what he knew, he 
^»^new better than any other perami, who preceded^ or foSlowed him. 

“ With respect to Mr. Serjeant Hawkins, we know^*his authority. Tliese 
“ are l>ooks which are in the hand and head of eveiyjawyer^^and constantly 
^'*®Jefejirod to on every occasion of this sort. I must, therefore, look to 
“these bonks; and 1 shall pnx'ted to examine *the exposition given by 
“ text-writers of the words of those statutes, and the commission of tlie 

< i f i 0 ^ 

peace. 

«Now, withd’cgard to Lord Coke, hi.s opinion is precisely th^ same as 
that whicii is given by Sir Matthew llale and Mr. Serjeant Hawkins, und 
it has been said to us tliat we should not follow Lord Coke, because Stephen 
in his Commentaries, and other writers elsewhere' have spoken ^lightly of 
the authority and learning of Lord Coke. It may lx> they have <^oiie so. 

Of course, they have all the advantage. Tlieyoare hiss^ successors. If 
Lord Coke wore in position to answer^^hem it may be tl^ey would regi-ej 
that they had entered into argument with him ; but although Stephen and 
other^Kave perhaps flouted the authority of Lord Coke, lie has recc^* 
nised as a great ‘authority in these Courts for centuries.'^f jid nowhere more 
tliSn perfiajis in the passage I am pow about to which I owe to my 

brother Atkin, in the ease of Garland v. Jekt/ll, reported in 2 Bingham’s 
Reports, page 296, in *tho year 1824—“ I know it has beer^^said that Lord 
“ Obke in this ca,se must be mistaken, for in the margin is a^referenoei^ 
“ to Lord Coke’s Reports, and upon referring to the page yoii finR -wEiking ^ 
to warrant ‘his opinion. I have Ibo^ed into the report ,^an(rthj observa-^ 
tion k oorreot ; but it will be found that the same obseiwation will apply 
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to cas06 ihat ax« relied on on the other side; it appears to me that the 
reference was^not made by Lord Coke, but that it has been introdiioed by 
some ignorant editor, who fancied something confirmatory of the opinion 
in Co]|e. The fact is. Lord Coke had no authority for what he states. 
'' but I am ^raid we should get rid of a good deal of what is oonaddered 
** law in Westminster Hall if what Lord Coke says, without authority, is 
i^t law. He was one of tlie most eminent lawyers that ever presided 
* * as a fudge in any Court of justice, and what is said by such a person 
is good evidence ^ what the law is, particularly when it is in conformity 
“ with justice and common sense.** Those are the words of Chief Justice 
Bee^ 

If one wanted an opinion of a person who was not a lawyer, one with 
whom I dare say Serjeant Sullivan, at all events, is perfectly familiar, it is 
where this same Lord Coke is alluded to by John Milton as one who — 

< % 

the Koyal Bench 

Of Themis, with no mean applause, 

Pronounced, and in his volumes twilight our laws. 

Which others at the^r bar too often WTeneb. 

Thei’e are other authorities who understood this matter in precisely the 
v^ame way, not authorities as great as Lord Coke, but it is worth while, 
I think, to show what was the volume of opinion during ageS when lawyers 
were considering this particular matter. Tliore is a treatise, not perhaps 
very commonly known— I referred to it yesterday — by Mr. Ferdinand 
Pulton, a barrister of Lincoln’s Inn, and the particular co{;^ 1 am reading 
from was published in 1609. He says, Tiieoe vieWs are collected out 
** of the reports of the common laws of this realm, and of the statutes in 
force, aild out, of the painful works of the reverend judges,” mentiohlag 
them, and there is tkis passage, “ And because by the said statute of 
'^25 Edward; III. it 4s declared to be high treason to levy war against the 
King in his realm, or to be adherent to his enemies, aiding them 
' ‘ realm 6r elsewhere ; ore if a subject bom of the realm being beyond 

” the 6^8 doth practice with a prince or governor of another country to 
invade this realm with great fK>wer, and do declare where, flow, and by 
‘‘ whatemeans the invasion may best l»e made, it is high treason r for an 
invasion with great jiower cannot be, but of likelihood it will tend to 
the d^truction of great peril of the King and hurt to the realm ; more- 
over, the said offender hath manifested himself to be adherent to the 
** Kiyg^s enemy and to aid him with his counsel, though not in the realm, 
yet elsewhere, and this offence shall ho trie<i in the King’s Bench, or 
c3 elsewhere, before such Commii^ioners, and in such county, as the King 
by commission shall appoint, according to the statute of 35 Henry 
chapter. 2.” 

A much m-^^re modem writer was of the same opinion. Sir James Pits- 
james Stephen. la^is Digest of Criminal Law he says^ ‘^'Eveiy'one 
* ' commits high treason who, either in tlie realm or without it, actively 
** assists a public enemy at war with the King.**' 

A valuable opinion to the same effect was given in the year l77{f, and 
jt^S'Wferrgd to, and can be found in Archbold at page 1033, where thk is 
«wd, ** ^ l775,.the law offioers (lli&irlow, A.G., and Wedderbum, S.G.) had 
informed that in 13 Anne an Act ag^nst high treason had been 
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paissad in the province of New Hampshire/' which was in the K.ing’s 
dominions in America, that the eaid Act was disallowed by Order in 
** Conncil in 1718 ; that it was conceived tliere was no law of that province 
at present existing for the trial and punishment of that offenc^ They 
were asked in what manner it was proper to proceed against persons for 
' ^ high treason committed in New Hampshire. They replied, ' We are' 

' ‘ ‘ humbly of opinion that it requires no Act of a provincial Legislatiycf to 
‘‘ ‘ constitute the offence of high treason in any of Hia Majestj^s plants- 
‘ tions. The crimes may be prosecuted in the Superior Court of New 
** * Hampshire (which by 2 William III. hath the full criminal jurisdiction 
‘ within that government which His Majesty’s Court of King’s Bench 
* exercisea here), or in this country in the statutes of 35 Henry 
‘ as the occasion may require.’ ” That was exactly case. The 
treason was not committed within the King’s realm; it was committed 
elsewhere. There is no pretence that the person ^hq^ committed it by 
being adherent, or whatever form the treason took was Vithin the King’s 
realm. That is a distinct §.tatement which covei4 this case exactly, and 
that is the opinion of two Wch law officers as Lord Thurlo^ and Lord 
Loughborough, absolutely consonant to the opinion which this Court is 
expressing to-day. 

1 do noi>know that it is worth while to allude to the paragraph to 
which Serjeant Sullivan calle<2 our attention in Platfs case, which is in the 
first volume of Leach’s* Cases in Crown Law\ at page 168^ but it is to be 
noticed that q.o stress whatever is laid by the. Court there ^!>on the words,-- 
which Serjeant o.Jlivan insists govern the w^hole of this particular definition 
of treason, that is, the words. “ in his realm,” because whatt is said is, 

V ll was the ancient opinion, that tb;^ species of treason whi^h consists, 
by 25 Edward III., chapter 2, in adhering to the^King^s enemies, might 
“ be tried, Ixjfore the statute 35 Henry Till., chapter 2, v^ithin the king**. 
*‘,:Vm,.by the rules of the common law, though the aid an3 comfort was 
afforded without the realm.” ♦ 

We do not think it necessary to give furtlief^ rt^asons for the conclusion 
to which w*e have come. We purposely do not rely upon a rc^6ent case 
which. Jias been questioned by Serjeant Sullivan, simply for the reason that 
we are of bpinion that there is ample authority for tlie conclusion to which 
the Court indubitably came to in that case, ample authority to be found in 
the decisions and in the opinions of great law yers -to which ^1 hav<* referred 
in giving the judgment of this Court. 

It only remain® to eay that the appeal ks disjjaisecd. 

The other pointy taken in the notice ^f apj>ejil questioning the summing^ 
up of the Lord Chief Justice are entirely withdrawn by \he appellant’s 
counsel? and it is needless to say more abcmt them. 
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PRINT OF PRODUCTIONS IN TRIAL. 


INDEX TO EXHIBITS. 


Number of 
Exhibit. 

Description, 


1. 

Warrant dated 13th May, 1916. 


2. 

3. 

Copy birth certificate of Roger David Casement. » 

Supplement to London^^^azette of 4th August, 19^4. 


4. 

Address headed “Irishmen!” 


5. 

Newspaper photograph of the non-commissioned officers of Company “A,” 


Irish Brigade, Berlin. * 


6. 

Photographs of sands at Curraghane. 


7. 

I*hotograph of a boat. 


8. 

Dagger. * 


9. 

Tin bo^ 


10. 

Three re'^i'^brs. 


11. 

A leather bag. 


* 

Black bag. , 


13. 

Leather bag. 


14. 

Three life-belts. 



Paper in which sausage was found. 


16. 

Paper found on Sir R. Casement. 


17. 

Paper found in Exhibit 12. 


18. 

Two of paper (Code). 


19. * 

Overcoat, ^ 


20, 

Overcoat. 


21. 

Overcoat. 


22. 

Four sheets of notepaper found on Bailey. 


23. 

Maps. 


24. 

List of maps found. 


25. 

Rifle. 


26. 

Broken rifle butte. 


27. 

Bayonet case. 


28. 

Cartridge clip. 


29.' 

Copy certiflcate of birth of Daniel j[ulian Bailey. 


30. 

Statement of Daniel Julian Bailey, 23rd April, 1916. 


31. 

Ticket, Berlin to WUhelmshaven. 


32. 

Letter from^iioger Casement to Sir Edward Grey, dated 19th 


33. 

Official history of Sir Roger Casement. 
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EXHIBIT 

In the Meteopolitan Police District. 

To each and^all of the Constables of the Metropolitan Police Force — 

Information on oath has been laid by the Director of Public Prosecutions that 
SIR ROGER CASBMF^NT and DANIEL JULIAN BAILEY (hereinafter oaUed the 
defendants) oh the l{;t day of November, 1914, and on divers other days thereafter, and 
between that day and 2l8t day of April, 1916, unlawfully, maliciously, and 
traitorously f’id commit high treason within and without the Realm of England in 
contempt of our Sovereign Lord the King and his laws, to the evil example of all others 
in the like case offending contrary to the duty of the allegiance of them the said 
Sir Roger Casement and Daniel Julian Bailey to our said Sovereign Lord the King 
and against the form of the statute in such case made and provided. 

YOU ARE THEREFORE HEREBY COMMANDED to bring the Defendants 
^before the Cour^i of Summary Jurisdiction sitting at the Bow Street Police Court 
forthwith to answer to the said Information, 

Dated the 13th day of May, 1916. 


(2b. Stamp.) 

/ On back. 

Inspector Parker is to execute this warrant. 


John Dickinson. 

(Seal.) 

One of the Magistrates of the Police 
Courts of the Metropolis. 


Perforation. 

13.6,16. 


P. Qdink, 
Superintendent. 




